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.   30 
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.   30 

2435.  . 

.   99 
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6 

.  157 
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.  368 
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.  239 
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2554.  . 

.  157 
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.  164 

2607.  . 

.  167 

2645.  . 

161,  162 

2667.  . 
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161,  163 

2668,  subd. 

1 

.  239 

2717.  . 

.  368, 

369,  872 

2718.  . 

869,  872 

2718,  subd. 

1 

.  373 

2718,  sttbd. 

8 

.  372 

2736.  . 

93,  94 

2737.  . 

96 

2750.  . 

.  270 
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.  158 

2803.  . 
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2807.  . 

.  157 

2808.  . 

.  157 
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109 845,  847 

167 446 
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191 211 

817 334,  335,    336 
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SECTIONS    OF    THE    PENAL    CODE    CITED. 

Section  Page 

587 


SESSION    LAWS    CITED. 

Laws  of  1813  chap.  202,  §  13 424 

1825  **■  825 345 

"    1849  **  226   .    . 346 

1849  **  258,  §4   . 421 

**    1853  **  153 421 

**    1857  **  628 300 

«*    1800  **   90 44 

"    1862  »*  172 44 

f*    1870  **  181 13 

"   1872  «*  161 15 

'*    1873  "820 .'    .    .309 

**   1877  ^*  417,  §  1,  subd.  4 355 

**    1879  **  526 15 

"    1880  **  245,  §  1,  subd.  4 335 

**'   1880  '*  245,  §  3,  subd.  8 335 

"    1880  *^  245,  §36 .  44 

**    1880  **  435 .  15 

1881  **  486   . 134 

*»    1881  **  535 101 

**    lfi81  **  531 14,  15 

**    1882  **  398 161 
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5  2  R.  8.  p.  354,  §  18       . 
.     360  2  U.  S.  p.  620,  §  3 
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Sixth  Edition'. 

Page 
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.     201 

2  R.  8.  p.  918     . 

6 

Seventh  Edition. 
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GENERAL   EULES    OF  PRACTICE    CITED. 
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Rule  14 66 

Rule  15 66 

Rule  22 218 

Rule  31 168 


CONSTITUTION  OF  1846  OF  THE  STATE  OF 
NEW    YOEK    CITED. 

Art.  8,  I  7 346 
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$  752     . 
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.  168 
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.  175 
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§  865 
§866 
§867 
§868 
§869 
§870 
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.  177 
177,  179 

.  178 

.  178 

.  178 
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U.  S.   STATUTES    AT    LARGE    CITED. 

Pago 

1  U.  S.  Stat,  at  Large  92 174 

18     "         *'  '*       470 181 


TEXT-BOOKS,  Etc.,  CITED. 

2  Abbott's  N.  Y.  Digest,  p.  357,  paragraphs  160,  180,  181,  182  .  336 
Angel  &  Ames  on  Corporations,  1  Barbour's  Chancery  Prac, 

p.  455 168 

Barbour  on  Parties,  pp.  42,  43 389 

1  Chitty  on  Pleadings,  p.  64      .         .      • 63  . 

Cowen's  &  Hill's  Notes  to  Phillips  on  Evidence,  Note  62         .  880 

Crocker  on  Sheriffs  (2  Ed.)  §  39 435 

Graimm  &  Waterman  on  New  Trials,  §  1553      ....  168 

1  Greenleaf  on  Evidence,  §  305 254 

Leading  Casus  iu  Equity,  1  White  &  Tudor  (4  ed.),  pp.  287,  259  489 


xxxvL  STATUTES,  ETC.,  CITED. 

Page 
Leading  Cases  id  Equity,  1  White  &  Tudor  (4  ed.),  p.  88  marg. 

p.  76,  Note 270 

McClellan  Surrogate  Prac,  p.  344 156 

Note  on  Security  for  Costs,  4  N.  Y.  Civ.  Pro.  82-102      '.        .201 

2  Perry  on  Trusts,  §  802 270 

Phillips  on  Evidence,  Cowon^s  &  Hill's  Notes,  Note  62  .  .  380 
Redfield's  Surrogates*  Prac.  (3  ed.),  pp.  720,  725  .  .  .  93 
Reed  on  Statute  of  Frauds,  §§  341,  344      ..     .        .        .        .197 

2  Saunders'  Pleadings,  p.  117a,  Note 63 

1  Story  on  Equity  Jurisprudence,  |  626 372 

Wells  on  Attorneys,  §  373 388 

Wells  on  Attorneys,  §  879 387. 

1  White  &  Tudor,  Leading  Cases  in  Equity  (4  ed.),  p.  88,  marg. 

p.  76,  Note 270 

1  White  &  Tudor,  Leading  Coses  in  Equity  (4  ed.),  pp.  237, 259     439 
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ACTS    RELATING   TO    CIVIL   PRACTICE 
CONTAmED  IN   THE   SESSION    LAWS  OF   1885. 


ACTION.  May  be  brought  by 
certain  boards  of  heulth  to 
recover  expense  of  abating 
nuisances.     Chap.  270,  §  4. 

May  bo  brought  in   name  or 

on  behalf  of  people  by  forest 
commissioners  to  prevent,  or 
recover  damages  for  injury  to 
the  forest  preserve  or  tres- 
pass thereon ;  to  recover  lands 
properly  forming  a  part  there- 
of, etc.     Chap   283,  §  11. 

ASSIGNMENTS.  Act  (Laws  1877, 
chap.  466,  §  33)  empowering 
county  judge  to  authorize  sale 
or  compounding  of  claim  be 
longing  to  estate  of  assignee 
for  benefit  of  creditors  and 
to  confirm  sales  heretofore 
made.     Chap.  464. 

Additional  powers  in  relation 

to,  for  benefit  of  creditors, 
conferred  on  Supreme  Court 
Chap.  380. 

AUBURN.     See  '*  CoraiTS.'* 

BONDS.  Act  to  facilitate  giving 
of  bonds  required  by  law 
(Laws  1881,  chap.  486)  amen 
ded.     Chap.  401. 

BLTPALO.     See  **  Courts.  '» 

CERTIFICATES  OF  SALE.  Laws 
of  1844,  chap.  197,  relating 
to,  by  sheriff  of  real  property, 
repealed.     Chap.  112. 

COMMITTEE.    See  **  Trust  Com 

PANY." 

CONDITIONAL  SALES.  Act 
(Laws  of  1884.  chap.  815) 
relating  to,  of  personal  prop 
erty,  amended.     Chap.  488. 


CORPORATIONS.  Wages  of  em- 
ployees of  certain,  preferred 
and  directed  to  be  paid  out  of 
first  moneys  coming  into 
hands  of  receiver.     Chap.  376. 

Jurisdiction      of      Supreme 

Court  to  protect  stockholders 
of  certain.     Chap.  489. 

COUNTY  JUDGE.  Salary  of,  of 
Saratoga  County  fixed.  Chap. 
122. 

See  **  Assignments." 

COURTS.  Act  (Laws  of  1879, 
chap.  58,  §  55)  relating  to 
City  Court  of  the  City  of 
Auburn,  amended.  Chap. 
255. 

Act    (Laws   of    1880,    chap. 

344,  amended  by  Laws  of  1884, 
chap.  483,  §  14)  establishing 
Municipal  Court  of  Buffalo, 
amended.     Chap.  r)51. 

— ~  Additional  power  conferred 
on  clerk  of  Surrogate's  Court, 
Kings  County.     Chap.  307. 

Mode  of  designating  paper  in 

which  terms,  rules,  etc.,  of, 
shall  be  published,  provided 
for.    Chap.  262. 

Compensation     of    crier    of 

court  of  record  in  Erie 
County.     Chap.  319. 

EJECTMENT.     See  •*  Actions." 

ERIE  COUNTY  CLERK.  Salary 
of,  fixed;  disposition  of  fees; 
accounts;  statement  to  be 
transmitted  to  county  treas- 
urer; bond;  assistants.  Chap. 
502. 

See  **  Courts." 
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EVIDENCE.  See** Joint  Stock 
Association." 

FORESTS.  See  **  Action;"  **  In- 
junction;" **  Partition." 

FIDELITY  COMPANY.  To  file 
statement  with  county  clerk. 
Chap.  401. 

GUARDIAN.     See* 'Trust  Com- 

PAKT." 

HABITUAL  DRUNKARD.  See 
**  Trust  Company." 

IDIOT.     See  **  Trust  Company  ." 

INHERITANCES.  See  **  Lega- 
cies." 

INJUNCTION.  To  prevent  waste, 
trespass  or  destruciion  upon 
the  forest  preserve,  may  be 
granted  in  action  by  or  on 
behalf  of  forest  commission. 
Chap.  283,  §  12. 

INSURANCE  COMPANIES. 
Laws  of  1884,  chap.  346,  re- 
lating to  service  of  process  on, 
amended  chap.  113. 

JOINT  STOCK  ASSOCIATION. 
Certain  certificules  to  be  filed; 
penalty  for  not  filing;  to  be 
presumptive  evidence;  officer 
not  privileged  from  testifying. 
Chap.  505. 

JUDICIAL  SALES.  Deposit  of 
trust  funds  arising  from  cer- 
tain, in  savings  bank  not 
limited  to  |3,000.  (Amend 
ing  Laws  of  1882,  chap.  409, 
§  290.)     Chap.  477. 

JUDG3IENT.  Recovered  by  cer 
tain  boards  of  health,  for 
expense  of  abating  nuisance,  to 
be  lien  on  premises,  having 
preference  over  other  liens, 
etc.     Chap.  270,  §  4. 

Such  judgment  to  be  docket- 
ed.    Chap.  270,  §  4. 

Sale   under  such   judgment; 


certificate  of  sale,  and  rights 
of  purchaser;  right  of  owner, 
lienor  or  incumbrancer  to  re- 
deem.    Chap.  270,  §  4. 

JUSTICE  OF  THE  PEACE.  Acts 
of  certain,  confirmed.  Chaps. 
113,  227,  309,  386,  392,  628, 
630,  633. 

Acts  of  certain,  legalized  upon 

filing  bonds  within  60  days. 
Chap.  169. 

LEGACIES.  Certain,  gifts  and 
collateral  inheritances,  taxed; 
payment,  collection  and  pen- 
alty for  non-payment  of  such 
tax  provided  for.     Chap.  483. 

LEGAL  NOTICES.  PubUcation 
of  certain,  provided  for.  Chap. 
262. 

LUNATIC.  See  **  Trust  Com- 
pany." 

MANDAMUS.  Duties  of  certain 
boards  of  health  may  be  en- 
forced by  mandamus.  Chap. 
270,  §  8. 

MECHANIC'S  LIEN.  Acquiring 
and  enforcement  of,  provided 
for.     Cliap.  347. 

NOTARIES  PUBLIC.  Jurisdic- 
lion  of,  extended.     Chap.  01. 

Acts  of,  legalized  and  con- 
firmed.    Chap.     63. 

NUISANCE.  See  '  *  Action  ;" 
**  Judgment." 

PARTITION.  Action  for,  of  cer- 
tain lands  held  in  common  by 
people  with  individuals,  when 
and  how  brought.  Chap.  283, 
§13. 

RECEIVERS.  Of  corporation  to 
file  report  every  six  months. 
(Amending  Laws  1883,  chap. 
370,  §  4.)     Chap.  40. 

See  *' CoupoRAxroNs." 

SALES.     See    **  Certificate  op 
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Sale  ;  "  **  Conditional 

Sales." 

SAVINGS  BANKS.  See  "Judi- 
cial Sale." 

SEARCHES.  County  clerk  of 
New  York  county  liable  for 
errors  in.     Chap.  285. 

SHERIFF.  See  "  Certificate 
OP  Sale." 

SHIPS  AND  VESSELS.  Act  to 
provide  for  the  collective  de- 
mands against  (Laws  of  1862, 
chap.  482),  amended  chap. 
273. 

SUPREME  COURT.  See  "As- 
signments ;"         **  Corpora 

TION8." 

SURROGATE.  Salary  of,  of 
Monroe  county,  fixed.  Chnp. 
123. 

Salary  of,  of  Saratoga  county, 

fixed.     Chap.  122. 


—  See  "  Courts." 
TAX.     See  *  *  Legacies.  " 
TRESPASS.     Aotion  for,   cannot 

be  brought  for  trespass  of 
person  going  to  assist  in  ex- 
tinguishing forest  fire.  Chap. 
283,  §  22. 

—  See     "Action;"     "Injunc- 
tion." 

TRUST  FUNDS.  See  "  Judicial 
Sales." 

TRUST  COMPANIES.  Appoint- 
ment of,  as  trustees,  guard- 
ians, receivers  or  commit- 
tees of  a  lunatic,  idiot  or  ha- 
bitual drunkard.  Chap. 
425. 

TRUSTEE.      See    "Trust    Com- 

PANT." 

WASTE.     See   "Action;"   "In- 

JUNCTION." 


xl  SECTIONS  OF  CODE  AMENDED. 


SECTIONS  OF  THE  CODE  OF  CIVIL  PROCECURE 
AMENDED  BY  SESSION  LAWS  OF  1885. 

Section  Amended  by  Chap. 

249  Duty  of  Supreme  Court  reporter;  no  salftry.  356 

258  Stenographers  for  districts,  other  than  first  and  second.         512 

259  Salaries  of  such  stenographers,  how  paid.  159 
813  When  several  sureties  may  justify,  in  smaller  sums.  521 

1276  Execution  after  death  of  judgment  creditor;  after  death  of 

judgment  debtor  in  action  to  recover  real  property.  515 

1880  Execution  against  property  of  deceased   judgment  debtor; 

leave  to  issue.  614 

2231  Summary  proceedings;  when  tenant  may  be  removed.  13 

2254  Warrant,  when  and  how  stayed.  13 

2595  Deposit  of  securities  by  executor  and  administrator,  guard- 
ian or  other  trustee  to  reduce  penalty  of  bond.  516 
2750  Petition  for  sale  of  real  property  to  pay  debts.  213 

2760  Decree  to  mortgage  or  lease  real  property  of  decedent  to 

pay  debts.  213 

2761  Decree  to  sell  for  that  purpose.  213 
2765  Form  of  such  decree.                                                                     213 

2772  Mode  of  sale ;  notice  thereof.  Sl3 

2773  When  distinct  parcels  to  be  sold  separately.  213 
2775  Sale,  when  vacated;  resale.  213 
2802  Intermediate  accounting  of  trustee.  518 
8070  Offer  to  compromise  before  return  on  appeal  from  Justice's 

Court.  522 

3311  Stenographer's  fees ;  amount  of.  517 
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SECTIONS  OF  CODE  OF  CIVIL  PEOCEDURE 

Construed  or  Cited,  in  the  opinions  contained  in  tee 
FOLLOWING  Reports,  issued  during  the  Period  Covered 
BY  this  Volume  :  New  York  Reports,  Vols.  97,  98  ;  linn's 
Reports,  Vols.  34,  35  ;  Abbott's  New  Cases,  Vol.  15  ;  How- 
ard's Prac.  Reports,  Vol.  IN.  S.;  N.  Y.  Snperior  Court 
Reports,  Vol.  51 ;  Daly's  Com.  Pleas,  Vol.  11 ;  N.  Y.  Civil 
Pro.  Reports,  Vol.  7. 

8,  9,  10    Roosevelt «.  Edson 7  N.  Y.  Civ.  Pro.  6. 

8,  subd.  5    People  ex  reh  Jones  9.  Davidson. . .  85  Hun,  471. 

14    Bauer  v,  Betz  7N.  Y.  Civ.  Pro.  233. 

14,  subd.  5    People  ex  rel,  Jones  v.  Davidson.  35  Hun,  471. 

22    Caulkins  v.  Bolton 98  N.  Y.  511. 

52    Gamnian  ».  Berry 84  Hun,  138. 

«6    Kipp  t>.  Rapp 7  N.  Y.  Civ.  Pro.  316, 

885. 

66    Kipp  «.  McLean 7  N.  Y.  Civ.  Pro.  389. 

112    People  f>.  Bowe 84  Hun,  528. 

162    Davidson  v,  Hertzbach 15  Abb.  N.  C.  185. 

170    Potts  «.  Davidson 7  N.  Y.  Civ.  Pro.  97. 

190    Ansonia  Brass  &  Copper  Co.  «.  Connor. .  7  N.  Y.  Civ.  Pro.  248. 

190  People  ex  rel  Collins  v.  Spicer 84  Hun,  584. 

191  Zoeller  v.  Riley 7  N.  Y.  Civ.  Pro.  303. 

191     Ansonia  Brass  &  Copper  Co.  c.  Connor. .  7N.  Y.  Civ.  Pro.  248. 
191     People  ex  rel.  Collins  ».  Spicer 34  Hun,  584. 

191,  subd.  3    Zoeller  v,  Riley 7  N.  Y.  Civ.  Pro.  390. 

191,  subd.  3    De  Freest  «.  City  of  Troy 34  Hun,  580. 

217    Garrison  «.  Marie ■ 7  N.  Y.  Civ.  Pro.  113. 

268    Pollock  c.  Morris 51  Super.  112. 

266    Roosevelt  v.  Edson 7  N.  Y.  Civ.  Pro.  5. 

277    Roosevelt  «.  Edson 7  N.  Y.  Civ.  Pro.  5. 

277    Roosevelt  t).  Edson 1    How.    Pr.   N.    S. 

482. 

819    Granger  v.  Sheble 1  How.  Pr.  N.  S.  130; 

34  Hun,  241. 
840,  341     Heenan  v.  New  York,  W.  S.  &  B.  R. 

R.  Co 34  Hun,  002. 

870    Knapp  c.  Burton 7  N.  Y.  Civ.  Pro.  448. 


xlii  SECTIONS  OF  CODE  CONSTRUED. 

372  Kuapp  v,  BurtoQ 7  N.  Y.  Civ.  Pro.  448. 

370  Estate  of  Kendrick 7  N.  Y.  Civ.  Pro.  273. 

370  Biirnard  v.  Onderdonk 98  N.  Y.  158. 

881  Osborne  ©.  Randall .  7N.  Y.  Civ.  Pro.  323. 

381  Barnard  v.  Onderdonk 98  N.  Y.  158. 

3J52  Slocum  v:  Stoddard 7  N.  Y.  Civ.  Pro.  240. 

382  Groth  v.  Washburn 34  Hun,  509. 

383,  snbd:  2    Webber  «.  Herkimer  &  Mohawk 

St.  R.  R.  Co 35  Hun,  44. 

380  Williams  v,  Davis 7  N.  Y.  Civ.  Pro.  282. 

388  Brinkcrhoff  v.   Bostwick 7  N.  Y.  Civ.  Pro.  840. 

388-410     People  ex  rel  Townshend  v.  Cady. . .  51  Super.  310. 

394  Brinkerhoff  t).  Bostwick 7   N.    Y.    Civ.    Pro. 

340;  reversing  34 
Hun,  352. 

399  Roosevelt  «.  Edson : .  7  N.  Y.  Civ.  Pro.  5. 

401  Osborne  v,  Randall 7  N.  Y.  Civ.  Pro.  323. 

402  Williams  «.  Davis 7  N.  Y.  Civ.  Pro.  282. 

403  Estate  of  Kendrick 7  N.  Y.  Civ.  Pro.  273. 

414  Slocum  V.  Stoddard 7  N.  Y.  Civ.  Pro.  240. 

414  BriukerhoJGf  «.  Bostwick 7  N.  Y.  Civ.  Pro.  340 ; 

reversing  34  Hun,  352. 
414,  subd.  4.     People  ex  rel,  Townshend  f>. 

Cadj 51  Super.  810. 

415  Estate  of  Kendrick 7  N.  Y.  Civ.  Pro.  273. 

410  Rossevelt  v.  Edson 7  N.  Y.  Civ.  Pro.  5. 

432  Palmer  r.  Pennsylvania  Co 35  Hun,  309. 

438  Wunnenberg  v,  Gearty 7  N.  Y.  Civ.  Pro.  898. 

438  Abbott  t>.  Curran 98  K  Y.  005. 

439  Wunnenberg  «.  Gearty 7  N.  Y.  Civ.  Pro.  393. 

440  Crosby  v.  Thedford 7  N.  Y.  Civ.  Pro.  245. 

445  Place  v,  Riley 98  N.  Y.  1. 

448  Peter  Cooper's  Glue  Factory  «.  McMahon.  15  Abb.  N.  C.  814. 

449  Kipp  V.  Rapp 7  N.  Y.  Civ.  Pro.  885. 

449  Ludwig  v,  Gillespie 51  Super.  810. 

450  Brainerd  v.  White 7  N.  Y.  Civ.  Pro.  43. 

451  Abbott  t>.  Curran 98  N.  Y.  005. 

452  Roberts  t?.  Ismay 51  Super.  531. 

452  Osterhoudt  c.  Supervisors,  &c 98  N.  Y.  239. 

450  Halstead  v.  Pond 1  How.  Pr.  N.  S.  170. 

450  Geiscnheimer  v.  Dodge 1  How.  Pr.  N.  S.  204. 

458  Hotahng  v.  McKenzie 7  N.  Y.  Civ.  Pro.  320. 

472  Tobin  «.  Cary 34  Hun,  4^1. 

481  Rose  V,  Meyer , 7  N.  Y.  Civ.  Pro.  210. 

481  Berolzheimer  v.  Strauss    7  N.  Y.  Civ.  Pro.  225. 
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483  Townsend  v.  Coon 7  N.  Y.  Civ.  Pro.  66. 

483  Trenndlick  «.  Hall 7  N.  Y.  Civ.  Pro.  63. 

483  Oakley  ©.  Tuthill 7  N.  Y.  Civ.  Pro.  839. 

484  Towusend  «.  Coon 7  N.  Y.  Civ.  Pro.  56. 

484  Haywood  v,  McDonald 7  N.  Y.  Civ.  Pro.  100. 

484  Buchholz  c.  Buchholz 1  How.  Pr.  N.  8.  46. 

484  Thomas  t).  Utica  ifc  Black  River  R.  R.  Co.  97  N.  Y.  246. 

488  Berolzheimer  «.  Strauss 7  N.  Y.  Civ.  Pro.  225. 

488  Pittman  v.  Johnson 15  Abb.  N.  C.  472. 

488,  subd.  8    Freeman  «.  Dutcher 15  Abb.  N.  C.  431. 

488,  subd.  7    Townsend  t>..  Coon 7  N.  Y.  Civ.  Pro.  56. 

494  Nichols  t>.  Lumpkin 7  N.  Y.  Civ.  Pro.  1. 

498  Pittman  u.  Johnson 15  Abb.  N.  C.  472. 

498  Heenan  v.  N.  Y.  W.  S.  &  B.  R.  R.  Co. .   1  How.  Pr.  N.  S.  63. 

499  Osterhoudt  «.  Supervisors,  4&c 98  N.  Y.  239. 

499  Pittman  v,  Johnson 15  Abb.  N.  C.  472. 

500  Mingst  d,  Bleck 7  N.  Y.  Civ.  Pro.  814. 

600  Humbert  v.  Abcel 7  N.  Y.  Civ.  Pro.  417. 

600  ShennantJ.  Bochm 7  N.  Y.  Civ.  Pro.  84. 

600  Clark  «.  Dillon 15  Abb.  N.  C.  261. 

600  Musgrove  v.  The  Mayor,  «&c 61  Super.  628. 

501,  subd.  1     Herbert  v,  Dey 15  Abb.  N.  C.  172. 

607  Heenan  tj.  N.  Y.  W.  S.  &  B.  R.  R.  Co. .   1  How.  Pr.  N.  S.  68. 

508  Herbert  v,  Dey 15  Abb.  N.  C.  172. 

616  Rogers  «.  Mutual  Reserve  F.  L.  Ass 1  How.  Pr.  N.  S.  194. 

519  Clark  v.  Dillon 97  N.  Y.  370. 

622  Millville  Manufacturing  Co.  «.  Salter. . .   16  Abb.  N.  C.  305. 

524,  525    Lacy  «.  Wilkinson 7  N.  Y.  Civ.  Pro.  104. 

525  Am.  Insulator  Co.  v.  Bankers'  &c.  Tel. 

Co 7N.  Y.  Civ.  Pro.  448. 

526  3!usgrove  «.  The  Mayor,  &c 61  Super.  528. 

528  Ralph  «.  Husson 51  Super.  515. 

631  Longden  v.  Brown 7  K  Y.  Civ.  Pro.  130. 

531  Gridley  v.  Gridley 7  N.  Y.  Civ.  Pro.  215. 

631  Infant  Asylum  v,  Roosevelt 7  N.  Y.  Civ.  Pro.  307. 

531  Williams  v.  Davis 7  N.  Y.  Civ.  Pro.  282. 

631  Muller  «.  Bush  &  Denslow  Co 15  Abb.  N.  C.  88. 

634  Rose  v,  Meyer 7  N.  Y.  Civ.  Pro.  219. 

687  McCarron  «.  Cahill 15  Abb.  N.  C.  282. 

638  Sherman  f>.  Boehm 7  N.  Y.  Civ.  Pro.  34. 

689  Association  for  Protection  of  Game  v, 

Durham 51  Super.  306. 

545  Trenndlich  v.  Hall 7  N.  Y.  Civ.  Pro.  62. 

545  Mingst  «.  Bleck 7  N.  Y.  Civ.  Pro.  314. 

646  Gridley  t\  Gridley 7  N.  Y.  Civ.  Pro.  215. 


xHv         SECTIONS  OF  CODE  CONSTEUED. 

549    Ritterman  «.  Ropes 7  N.  Y.  Civ.  Pro.  892. 

549  Staab  v,  Shupe 1  How.  Pr.  N.  S.  4. 

549,  sub'd.  4     Hall  v.  Conger 7  N.  Y.  Civ.  Pro.  53. 

550  Hall  V.  Conger    7  N.  Y.  Civ.  Pro.  53. 

550     Straub  v.  Henley 1  How.  Pr.  N.  S.  400. 

557     Hail  V,  Conger 7  N.  Y.  Civ.  Pro.  53. 

559     Staab  v.  Shupe 1  How.  Pr.  N.  S.  4. 

600,  601     Walsh  f>.  Shulz 7  N.  Y.  Civ.  Pro.  209. 

603  Garrison  v.  Marie 7  N.  Y;  Civ.  Pro.  113. 

608    Roosevelt  v.  Edson    51  Super.  227. 

603-608    Roosevelt  f>.  Edson 7  N.  Y.  Civ.  Pro.  5. 

604  Continental  Store  Service  Co.  v,  Clark. .  7  N.  Y.  Civ.  Pro.  183. 

600     Roosevelt  v.  Edson 1  How.  Pr.  N.  S.  482. 

027     Cagncy  v.  Fisher 84  Hun,  549. 

628  Continental  Store  Service  Co.  v,  Clark..  7  N.  Y.  Civ.  Pro.  183. 

628  Roosevelt «.  Edson  ... 51  Super.  227. 

620  Thayer  v.  Rochester,  &c.  R.  R.  Co 15  Abb.  N.  C.  52. 

629  Metropolitan  El.  R.  R.  Co.  v.  Manhattan 

El.  R.  R.  Co y.. 11  Daly,  367. 

635     Srringficld  v.  Fields 7  X.  Y.  Civ.  Pro.  356. 

635  subd.  2,     Gladke  v.  Maschke 35  Hun,  476  . 

630  Doctor  ©.  Schnepp 7  N.  Y.  Civ.  Pro.  144. 

636  Mullary  v.  Allen 7  N.  Y.  Civ.  Pro.  287. 

636  Bates  c.  Pimstein 7  N.  Y.  Civ.  Pio.  300. 

636  Jordan  v.  Richardson 7  N.  Y.  Civ.  Pro.  411. 

630  McKinlay  v.  Fowler 1  How.  Pr.  N.  S.  282. 

630  Barton  v.  Saalfield 1  How.  Pr.  N.  S.  276. 

680  Friend  v.  Michaelis 15  Abb.  X.  C.  854. 

636  Gril)bon  v.  Back 85  Hun,  541. 

686    Marine  Bank  «.  Ward 85  Hun,  395. 

677,  678,  079    Throop   Grain    Cleaner  Co  ©. 

Smith 84  Hun,  91. 

683    Victor  c.  Hcnlein 7  N.  Y.  Civ.  Pro.  67. 

683     Sutherland  v.  Bradner 7  N.  Y.  Ci v.  Pro.  90. 

688    Knudson  v.  Matuska  &  Craig  Furniture 

Co 7  N.  Y.  Civ.  Pro.  86. 

709    Bowe  v.  Wilkins 1  How.  Pr.  N.  S.  21. 

713,  subd.  1     Dusenbury  v.  Dusenbury 11  Duly,  110. 

723  Association  for  Protection  of  Game  v. 

Durham 51  Super.  306. 

728    Tobiu  v.  Cary 84  Hun,  431. 

724  National  Bank  of  Port  Jervis  v.  Hansee.  7  N.  Y.  Civ.  Pro.  850. 
738-  Bannerman  v.  Quackenbush 7  N.  Y.  Civ.  Pro.  428. 

755  Estate  of  Smith 1  How.  Pr.  N.  S.  64. 

756  Kipp  V,  Rapp 7  N.  Y.  Civ.  Pro.  816. 


SECTIONS  OF  CODE  CONSTRUED.  xlv 

756  De  Bost  «.  Albert  Palmer  Co 1  How.  Pr.  N.  S.  508. 

757  Schlichter  «.  South  Brooklyn  Saw  Mill 

Co 36  Hun,  339. 

764  Kelsey  v,  Jewett 34  Hun,  11. 

765  Estate  of  Smith 1  How.  Pr.  N.  S.  64. 

772  Roosevelt  v,  Edson 7  N.  Y.  Civ.  Pro.  5. 

773  Roosevelt  v.  Edson 1  How.  Pr.  N.  S.  482. 

779  National  Bank  of  Port  Jervisv.  Hansee.  7  N.  Y.  Civ.  Pro.  350. 

779  Pettibone  v.  Drakeford 1  How.  Pr.  N.  S.  141. 

784  Clapp  V,  Hawley 97  N.  Y.  610. 

803,  804,  805    Board  of  Education  «.  King. . .   7  N.  Y.  Civ.  Pro.  64. 

814  Haight  v,  Brisbin 7  N.  Y.  Civ.  Pro.  152. 

820  New  England  Mutual  Life  Ins.   Co.  v, 

Keller 7  N.  Y.  Civ.  Pro.  109. 

820  Tynan  t.  Cadenas 7  N.  Y.  Civ.  Pro.  305. 

820  Higuera  ».  Cadenas 7  N.  Y.  Civ.  Pro.  805. 

829  Boughton  v,  Bogardus 7  N.  Y.  Civ.  Pro.  252. 

829  Williams  «   Davis 7  N.  Y.  Civ.  Pro.  282. 

829  Estate  of  Voorhis 1  How.  Pr.  N.  S.  261. 

829  Benedict  c.  Driggs 34  Hun,  94. 

829  Moore  ©.  Oviatt 85  Hun,  216. 

829  Riggs  V.  American  Home  Mis.  Society. .   35  Hun,  656. 

829  Lewis  «.  Merritt 98  N.  Y.  206. 

832  People  v.  Harrington 15  Abb.  K  C.  161. 

835  Estate  otHoyt 7  N.  Y.  Civ.  Pro.  374. 

836  Estate  of  Hoyt 7  N.  Y.  Civ.  Pro.  374. 

837  Estate  of  Hoyt 7  N.  Y.  Civ.  Pro.  874. 

837  Geisenbeimer  v.  Dodge 1  How.  Pr.  N.  S.  264. 

870  In  re  Dounce 7  N.  Y.  Civ.  Pr(».  426. 

870  Davis©.  Fish 35  Hun,  430. 

870  et  $eq.  In  re  Fisk. . . ., 7  N.  Y.  Civ.  Pro.  169. 

872  In  re  Dounce. 7  N.  Y.  Civ.  Pro.  426. 

872  Kaufman  «.  Herzficld 1  How.  Pr.  N.  8.  444. 

872  Dessert  D.  Qraham 61  Super,  532. 

873  Frasier  t>.  Davids 1  How'.  Pr.  N.  S.  490. 

964,  965    McCarron  t>.  Cahill 15  Abb.  N.  C.  282, 

W7  McCarron  t>.  Cahill 15  Abb.  N.  C.  282. 

977  Koehler  t>.  Kelly 7  N.  Y.  Civ.  Pro.  81. 

992  Cornish  t.  Graff 7  N.  Y.  Civ.  Pro.  204. 

992  Schmalz  t>.  Huuseman 7  N.  Y.  Civ.  Pro.  414. 

992,  993     Porter  v.  Smith 7  N.  Y.  Civ.  Pro.  195. 

995  Cornish  «.  Graff 7  N.  Y.  Civ.  Pro.  204. 

996  ScJimalz  v.  Hauseman 7  N.  Y.  Civ.  Pro.  414. 

997  Healy  v.  23rd  St.  Railway  Co 11  Daly,  281.  * 

999  Healy  v.  23rd  St.  Railway  Co 11  Daly,  281. 


xlvi        SECTIONS  OF  CODE  CONSTRUED. 

1003  Bowen  t>.  Becht 85  Hun,  484. 

1008,  1004    Jones  c.  Stewart 7  N.  Y.  Civ.  Pro.  164, 

1010  Benjamin  t>.  Allen 7  N.  Y.  Civ.  Pro.  202. 

1011  Marie  c.  GHirison 7  N.  Y.  Civ.  Pro.  40. 

1015  Continental  Store  Service  Co.  u.  Clark. .  7  N.  Y.  Civ.  Pro.  188. 

1022  Benjamin  «.  Allen 7  N.  Y.  Civ.  Pro.  202. 

1028  Gardner  v.  Schwab. 84  Hun,  582. 

1204  Rafferty  v.  Williams 34  Hun,  544. 

1206  Brainer,^  v.  White 7  N.  Y.  Civ.  Pro,  48. 

1207  Willis  V.  Fairchild 51  Super.  405. 

1209  Miller  «?.  McGuckin 15  Abb.  N.  C.  204. 

1209  Derleth  v.  Degraaf 51  Super.  869. 

1228  Clapp  c.  Hawley   97  N.  Y.  610. 

1228  Benjamin  «.  Allen 7  N.  Y.  Civ.  Pro.  202. 

1231  Clapp  V.  Hawley 97  N.  Y.  610. 

1241  Jaquin  v.  Jnquin 7  N.  Y.  Civ.  Pro.  827 

1256  Holmes  v.  Bush 85  Hun,  037. 

1270,  1280,  1281  Crosby  «.  Thedford 7  N.  Y.  Civ.  Pro.  245 

1282-1291  Estate  of  Tilden 98  N.  Y.  434. 

1317  Price  tj.  Price 1  How.  Pr.  N.  8.  142. 

1323  Murray  v.  Berdell 98  N.  Y.  480. 

1326  et  seq.  Nichols  «.  MacLean 7  N.  Y.  .Civ.  Pro.  132. 

1834,  1335  Nichols  tj.  MacLean 7  N.  Y.  Civ.  Pro.  132. 

1885  Hofiman  v.  Smith 84  Hun,  485. 

1337  Levy  tj.  Kirby 7  N.  Y.  Civ.  Pro.  98. 

1337  People  v.  Third  Ave.  R.  R.  Co 98  N.  Y.  661. 

1346,  1847  Moorchead  v,  Holden 7  N.  Y.  Civ.  Pro.  188. 

1846,  1347  Oimslead  v.  Reed 7  N.  Y.  Civ.  Pro.  190. 

1847  subd.  2  Bowen  v.  Becht 35  Hun,  434. 

1356  People  ex  rel.  Collins  a,  Spicer 34  Hun,  584. 

1358  N.  Y.  W.  8.  &  B.  R.  R.  Co.  t».  Thome. .  1  How.  Pr.  N.  S.  190. 

1370  sub.  2    Place  t>.  Riley 7  N.  Y.  Civ.  Pro.  408. 

1376  Place  «.  Riley 98  N.  Y.  1. 

1376  Freeman  tJ.  Dutcher 15  Abb.  N.  C.  481. 

1877  National  Bank  of  Port  Jervis  «.  Hansee.  7  N.  Y.  Civ.  Pro.  850. 

1393  Burgett  r.  Fancher 85  Hun,  647. 

1121-1527  Hayes  u.  Davidson 7  N.  Y.  Civ.  Pro.  46 ; 

8.  C,  98  N.  Y.  19. 

1421  Hayes  «.  Davidson 34  Hun,  243. 

1487  Ritterman  t.  Ropes 7  N.  Y.  Civ.  Pro.  892. 

1487  Staab  v.  Shupe 1  How.  Pr.  N.  8.  4. 

1529  Concert?.  Duryee 34  Hun,  560. 

1530  Fisher  «.  Lyon 35  Hun,  183. 

1543  Knapp  v.  Burton 7  N.  Y.  Civ.  Pro.  448. 

1667,  1668  Crowell  c.  Smith . 35  Hun,  182. 


SECTIONS  OF  CODE  CONSTRUED.       xlvii 

17a0  Gardner  f>,  Scoville 1  How.  Pr.  N.  8.  272. 

1726  Button  t».  Chapin 7  N.  Y.  Civ.  Pro.  278. 

1726  Hammond  «.  Morgan 61  Saper.  472. 

1730  Hammond  o.  Morgan 51  Super.  472. 

1781  Hammond  v,  Morgan 61  Super.  572. 

1757  Buchholz  «.  Buchholz 1  How.  Pr.  N.  S.  46. 

1765  Crow  «.  Crow 7  N.  Y.  Civ.  Pro.  423. 

1772,  1773  Ryckman  o.  Ryckman 84  Hun,  285. 

1778  Jaquin  t».  Jaquin 7  N.  Y.  Civ.  Pro.  327. 

1778  Brisbane  9.  Brisbane 84  Hun,  339. 

1778,  1779,  1780  Roosevelt  «.  Edson 7  N.  Y.  Civ.  Pro.  5. 

1780  Hann  v,  Bamegat  &  Long  Beach  Im- 
provement Co 7  N.  Y.  Civ.  Pro.  222. 

1780  Adams  «.  Penn  Bank  of  Pittsburgh 85  Hun,  898. 

1780  Duquesne  Club  v.  Penn  Bank  of  Pitts- 
burgh   85  Hun,  390. 

1804-1818  Roosevelt  v.  Bdson 7  N.  Y.  Civ.  Pro.  5. 

1819  Pitman  e.  Johnson 15  Abb.  N.  C.  472. 

1885  Button  v.  Newton 7  N.  Y.  Civ.  Pro.  338. 

1836  Sutton  e.  Newton 7  N.  Y.  Civ.  Pro.  833. 

1848  Haywood  v.  McDonald 7  N.  Y.  Civ.  Pro.  100. 

1846  Haywood  «.  McDonald  7  N.  Y.  Civ.  Pro.  100. 

1852  Haywood  v,  McDonald 7  N.  Y.  Civ.  Pro.  100. 

1854  Haywood  v.  McDonald 7  N.  Y.  Civ.  Pro.  100. 

1866  Jones  t».  Jones 1  How.  Pr.  N.  8.  510. 

1871  Iselin  «.  Henlein 7  N.  Y.  Civ.  Pro.  481. 

1871  et  Mq,  Niver  «.  Crane 98  N.  Y.  40. 

1897  People  ex  rel.  Martin  v.  Walters 7  N.  Y.  Civ.  Pro.  406. 

1897  Kee  «.  McSweeney 15  Abb.  N.  C.  229. 

1897  Riply  v.  McCann 84  Hun,  112. 

1897  Hitchman  v,  Baxter. 84  Hun,  271. 

1902.  1903,  1904  Lockwood  t;.  N.  Y.  L.  E.  & 

W.  R.R.  Co 98N.  Y.  528. 

1918  Freeman  v.  Dutcher '15  Abb.  N.  C.  431. 

1919-1923  Humbert  v.  Abeel 7  N.  Y.  Civ.  Pro.  417. 

1925  Alvord  v,  Syracuse  Savings  Bank 84  Hun,  143. 

1982  Bannerman  «.  Quackenbusb 7  N.  Y.  Civ.  Pro?428. 

1932  Bannerman  v.  Quackenbusb 11  Daly,  629. 

1934  Bannerman  v.  Quackenbusb 11  Daly,  529. 

1935  Bannerman  v,  Quackenbusb 11  Daly,  529. 

2033  People  ex  rel  Martin  v.  Walters 7  N.  Y.  Civ.  Pro.  406. 

2034  People  ex  rel,  Martin  v.  Walters 7  N.  Y.  Civ.  Pro.  406. 

2070  People  ex  rel,  Collins©.  Spicer 84  Hun,  684. 

2129  People  ex  rel,  e.  Board  of  Com'rs  of  N.  Y  97  N.  Y.  87. 


xlviii    •  SECTIONS  OF  CODE  CONSTRUED. 

2140  People  «;  reL  Brisbane*  ©.  Zoll 97  N.  Y.  203. 

2232  Getting  v.  Mohr 34  Han,  340. 

2238  Koster  «.  Van  Schaick .   11  Daly,  205. 

2240  N.  Y.  W.  S.  &  B.  R.  R  Co.  «.  Thorne. ..  1  How.  Pr.  N.  S.  190. 

2248  Kiernan  tJ.  Reming 7  N.  Y.  Civ  .Pro.  311. 

2249  Kiernan  «.  Reming 7  N.  Y.  Civ.  Pro.  311. 

2251  Kiernan  v.  Reming 7  N.  Y.  Civ.  Pro.  311. 

2254  Kiernan  v.  Reming 7  N.  Y.  Civ.  Pro.  311. 

2254  Koster  v.  Van  Schaick 11  Daly,  205. 

2200  Everall  c.  Lossen 7  N.  Y.  Civ.  Pro.  112. 

22fi0  Harrison  v.  Swart 34  Hun,  259. 

2260  Brown  v,  Cassady 34  Hun,  55. 

2265  Koster  «.  Shaick 11  Daly,  205. 

2269  Roosevelt  v,  Edson 7  N.  Y.  Civ.  Pro.  6. 

2284  Roosevelt  «.  Edson 7  N.  Y.  Civ.  Pro.  5. 

2285  People  ex  rel.  Jones  v,  Davidson 85  Hun,  471. 

2286  Ryckman  v,  Ryckman 34  Hun,  235. 

2435  Levy  v.  Kirby 7  N.  Y.  Civ.  Pro.  98. 

2441  Potts  «.  Davidson 1  How.  Pr.N.  S.  216. 

2447  Boelger  v.  Swivel 1  How.  Pr.  N.  S.  272. 

2456  Boelger  v.  Swivel 1  How.  Pr.  N.  S.  272. 

2457  Gamman  «.  Berry 84  Hun,  138. 

2462  Gamman  o.  Berry 84  Hun,  138. 

2481  Estate  of  Tilden 98  N.  Y.  434. 

2514  Estate  of  Hood 7  N.  Y.  Civ.  Pro.  257. 

2514  Estate  of  Whitehead 1  How.  Pr.  K  8.  90. 

2516,  2517,  2518  Lambert  v.  Craft 7  N.  Y.  Civ.  Pro.  364. 

2524  Estate  of  Dock  7  N.  Y.  Civ.  Pro.  237. 

2533  Estate  of  Henry 1  How.  Pr.  N.  S.  297. 

2552  Matter  of  Snyder 34  Hun,  302. 

2553,  2554  Haight  v,  Brisbin 7  N.  Y.  Civ.  Pro.  152. 

2555.  Matter  of  Snyder .* 84  Hun,  302. 

2557  Haight  «.  Brisbin 7  N.  Y.  Civ.  Pro.  152. 

2572  Estate  of  Tilby .«. 1  How.  Pr.  N.  S.  452. 

2577  Estate  of  Tilby 1  How.  Pr.  N.  8.  452. 

2587  Estate  of  Whitehead 1  How.  Pr.  N.  S.  90. 

2006  Estate  of  Smith 1  How.  Pr.  N.  S.  64. 

2606  Bieder  t>.  Steinhauer 15  Abb.  N.  C.  428. 

2624  Hammersley's  Estate 15  Abb.  N.  C.  187. 

2645  Haight  «.  Brisbin 7  K.  Y.  Civ.  Pro.  152. 

2645  Estate  of  Allen 7  N.  Y.  Civ.  Pro.  159. 

2667  Haight  «.  Brisbin 7  N.  Y.  Civ.  Pro.  152. 

26G7  Estate  of  Allen 7  N.  Y.  Civ.  Pro.  159. 

2668  Estate  of  Dock 7  N.  Y.  Civ.  Pro.  237. 


SECTIONS  OF  CODE  CONSTRUED.        xlix 

2674  Hamersley's  Estate 15  Abb.  N.  C.  187. 

2684«£s02-  Estoteof  Hood 7  N.  Y.  Civ.  Pro.  257. 

2684  et  seq.  Estate  of  Whitehead 1  How.  Pr.  N.  8.  90. 

2715  Estate  of  Whitehead 1  How.  Pr.  N.  S.  90. 

2717  Matter  of  HeddiDg  Meth.  Epis.  Church.  85  Hud,  815. 

2718  Estate  of  Whitehead 1  How.  Pr.  N.  8.  90. 

2718  Matter  of  Hedding  Meth.  Epis.  Church.  85  Han,  815. 

2736,  2737  Estate  of  Welling 7  N.  Y.  Civ.  Pro.  92. 

2742  Pittman  v.  Johnson 15  Abb.  N.  C.  472. 

2748  Koch's  Estate 15  Abb.  N.  C.  189. 

2750  White  v.  Kane 7  N.  Y.  Civ.  Pro.  267. 

2784  Matter  of  Mahoney 84  Hun,  501« 

2802-2820  Haight  v,  Brisbin 7  N.  Y.  Civ.  Pro.  152. 

2815-2818  Estate  of  Whitehead 1  How.  Pr.  N.  8.  90. 

2878  People  ex  rel  Martin  9.  Walters «...  7  N.  Y.  Civ.  Pro.  406. 

2891  Onlman  o.  8chmidt 85  Hun,  845. 

2917  Rosenthal  t.  Grouse 7  N.  Y.  Civ.  Pro.  185. 

3066  Harrison  v.  8wart 84  Hun,  259. 

8068  Reynolds  v,  Swick 7  N.  Y.  Civ.  Pro.  141. 

8068  Brown  o.  Cassady 84  Hun,  55. 

8096  Millard  «.  Severance 1  How.  Pr.  N.  8.  521. 

3108  Millard  v.  Severance 1  How.  Pr.  N.  8.  521. 

3;69  subd.  5  Doctor  v.  Schnepp 7  N.  Y.  Civ.  Pro.  144. 

8169  subd.  5  American  Mills  Co.  v.  Schnitzer  7  N.  Y.  Civ,  Pro.  150. 
8194,  8195  Ansooia  Brass  &  Copper  Co.   v, 

Connor •. 7  N.  Y.  Civ.  Pro.  248. 

3210,  3211  Rosenthal  v.  Grouse. . . . : 7  N.  Y.  Civ.  Pro.  135. 

8228  subd.  1  Crowell  v.  Smith 85  Hun,  182. 

8284  Walden  t».  Frost 7  N.  Y.  Civ.  Pro.  242. 

3234  Barlow  o.  Barlow.- 85  Hun,  50. 

3236  Siegrist  v,  Holloway 7  K  Y.  Civ.  Pro.  58. 

3239  subd.  2  Pilgrim  «.  Donnelly 15  Abb.  N.  C.  240. 

8240  Everall  ©.  Lessen 7  N.  Y.  Civ.  Pro.  112. 

8240  Harrison  «.  Swart 84  Hun,  259. 

8240  In  re  Cortland  &  H.  H.  R  R.  Co 98  N.  Y.  336. 

8246  Sutton  v.  Newton 7  N.  Y.  Civ.  Pro.  888. 

8247  Elliott  9.  Lenicky 7  N.  Y.  Civ.  Pro.  82. 

3250  Furman  o.  Cunningham 34  Hun,  606. 

3251  subd.  3  Pilgrim  v,  Donnelly 15  Abb.  N.  C.  240. 

8268  McDonald  f>.  Peet 7  N.  Y.  Civ.  Pro.  200. 

8268  Hotaling  «.  McKenzie 7  N.  Y.  Civ.  Pro.  320. 

8268  Welch  t>.  Gaffney 1  How.  Pr.  N.  8   140. 

8271  In  re  Martin 1  N.  Y.  Civ.  Pro.  899. 

8271  Welch  «.  Gaff ney 1  How.  Pr.  N.  8.  146. 

Vol.  VIL— D 


1  SECTIONS  OF  CODE  CONSTRUED. 

3273  McDonald  v.  Peet 7  N.  Y.  Civ.  Pro.  200. 

8307  subd.  2  Hall «.  U.  S.  Reflector  Co 34  Hud,  467. 

8833,  3884  In  re  Cortland  &  H.  H.  R.  R.  Co.  96  N.  T.  886. 

8347  Estate  of  Smith.* 1  How.  Pr.  N.  8.  64. 

3347  Estate  of  Tilden 98  N.  Y.  484. 

Art.  5,  title  2,  ch.  15  Rooeevelt «.  Edson ....  7  K.  Y.  Civ.  Pro.  5. 


Civil  Procedure  Eeports. 


NICHOLS,  Appellant,  t.  LUMPKIN,  Rkspondent. 

N4  Y.  SUPEBIOB  COUBT,  GENERAL  TeBM,  ^NoVEMBEB, 

1884. 

§  494. 

T>emuTrer—4o  ithat  deferiBdi  allowed. 

Whether  or  not  a  defendant  may  deny  knowledge  or  information 
8u£Bcient  to  form  a  belief  as  to  an  allegation  in  the  complaint  nee- 
eesarily  within  his  knowledge,  the  question  cannot  be  raised  by 
demurrer,  as  section  404,  Code,  only  allows  a  demurrer  to  a  counter- 
claim or  defense  consisting  of  neui  matter. 

The  defense  to  an  action  on  notes  made  in  Boston,  liass.,  was  that 
defendant,  when  he  gave  them,  was  engaged  in  an  unlawful  busi- 
Dpss  in  Boston  called  the  *'  bucket  shop  **  business,  consisting  of 
the  purchase  and  sale  of  stocks,  in  fractional  quantities,  on  mar-^ 
gins,  without  an  actual  delivery  at  any  time.  That  plaintiff  was  a 
customer  of  defendant  therein,  and  the  transactions  which  resulted 
in  the  giving  of  the  notes,  were  to  plaintiff's  knowledge  gambling 
transactions  therein,  and  illegal  and  void ;  that  the  notes  were  with- 
out otheE  consideration  and  therefore  illegal  and  void,  and  plaintiff 
knew  it,  etc. 

Seld  on  demurrer,  that  the  defense  must  be  taken  as  admitted  allega* 
tions'of  fact,  and  as  such  are  sufficient  under  110  CT.  8.  499;  that 
defendant  must  show  bn  the  trial  that  the  transactions  were  void  in 
Massachusetts. 

Furthar  heid,  that  plaintiff  can  only  recover  his  money  under  the 
statute  as  to  betting  and  gaming,  by  disaffirming  the  contracts,  i,  #•, 
the  notes. 

{Dwided  Dec.  1,  1884.) 

Appeal  from  order,  and  from  the  jadgment  entered 
thereon,  overruling  plaintiflPs  demarrer  to  two  separate 
defenses  iu  defendant's  answer. 
Vol.  VH— 1 
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The  facts  appear  in  the  opinion. 

Boger  Foster^  for  appellant. 

Lionel  J.  Noah  and  Oeorge  F.  Oardirier^  for  re- 
spondent. 

Frkedman  J.— The  complaint  contains  three  causes 
of  action  ;  two  upon  promissory  notes  and  the  third 
upon  an  account  stated. 

The  answer  sets  up  two  distinct  and  separate  de- 
fenses to  the  first  two  causes  of  action,  and  denies  the 
account  stated. 

The  plaintiff  separately  demurred  to  each  of  the 
defenses  to  the  first  two  causes  of  action  for  insuffi- 
ciency, but  no  question  was  raised  as  to  the  sufficiency 
of  the  defense  to  plain tifTs  third  cause  of  action. 

Tlie  demurrers  of  the  plaintiff  were. overruled  with 
costs,  and  from  the  order  and  judgment  entered  there- 
upon the  present  appeal  is  taken. 

Each  of  the  first  two  causes  of  action  proceeded 
upon  a  promissory  note  alleged  to  have  been  executed 
by  the  defendant  to  the  plaintiff  as  payee  at  Boston, 
Mass.,  on  the  8th  day  of  October,  1879. 

The  first  defense  to  both  of  said  causes  of  action  is 
as  follows,  viz : 

First.  That  he  (viz:  the  defendant)  '^has  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
whether  he  ever  made  the  promissory  notes  as  alleged 
in  the  first  and  second  causes  of  action  in  said  com- 
plaint contained,  or  any  promissory  notes." 

By  demurring  to  this  defense  on  the  ground  of  in- 
sufficiency, the  plaintiff  sought  to  raise  the  question, 
whether,  under  the  Code  of  Civil  Procedure,  a  defend- 
ant can  properly  plead  a  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  an  allegation 
in  the  complaint  concerning  a  matter  which  must  nec- 
essarily be  within  his  knowledge. 
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The  authorities  upon  this  point  appear  to  be  con- 
flicting, and  the  probabilities  are  that  the  question 
will  remain  in  doubt  until  it  gets  settled  by  an  express 
adjudication  of  the  court  of  appeals.  This  being  so, 
I  feel  reluctant  to  pass  upon  the  point,  unless  to  do  so 
is  absolutely  necessary. 

In  my  judgment  no  such  necessity  exists. 

Section  494  of  the  Code  of  Civ.  Proc,  which  confers 
upon  a  plaintiff  the  right  to  demur,  provides  as  fol- 
lows: "The  plaintiff  may  demur  to  a  counterclaim  or 
a  defense  consisting  of  new  matter,  contained  in  the 
answer,  upon  the  face  thereof." 

It  is  not  every  defense,  therefore,  to  which  a 
plaintiff  may  demjir,  but  only  to  a  defense  consisting 
of  new  matter  contained  in  the  answer.  The  words 
"consisting  of  new  matter"  are  words  of  limitation. 

As  the  defense  now  under  consideration  does  not 
consist  of  new  matter,  but  of  a  denial,  the  plaintiff 
mistook  his  remedy  by  demurring,  even  if  his  conten- 
tion as  to  the  insuflSciency  of  the  denial  should  be 
otherwise  well  founded. 

The  same  rule  prevailed  prior  to  the  Code  of  Civil 
Procedure.  Under  the  Code  previously  in  force  it 
was  repeatedly  held  that  an  answer  which  set  up  no 
new  matter,  but  merely  denied  the  allegations  of  the 
complaint,  was  not  demurrable  no  matter  how  defect- 
ive the  form  of  the  denial  was  (Smith  t;.  Greenin,  2 
Sanc^.  702  ;  Maretzeck  v.  Cauldwell,  2  Roh.  715 ;  Ket- 
chnm  t>.  Zerega,  1  E,  D.  8. 663 ;  Lund  v.  Seaman's  Sav- 
ings Bank,  37  Barb.  129;  Rice  ©.O'Connor,  10  Abb. 


Plaintiff's  demurrer  to  the  first  defense  to  the  first 
two  causes  of  action  was  therefore  properly  overruled. 

The  second  defense  to  the  notes  sued  on,  consists  of 
a  statement  of  facts  setting  forth  the  transaction  and 
the  circumstances  upon  which  and  under  which  the 
notes  (believed  to  be  the  notes  sued  upon),  but  which 
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the  answer  styles  due-bills,  were  made  by  defendant 
to  plaintiff ;  that  the  defendant  at  that  time  was 
engaged  in  an  illegitimate  business  in  the  city  of  Bos- 
ton, called  the  bucket-shop  business,  consisting  in  the 
purchase  and  sale  of  stocks  in  fractional  quantities  upon 
margins,  without  an  actual  delivery  of  the  stocks  at 
the  time  of  the  purchase  or  sale  thereof,  or  at  any 
other  time ;  that  in  said  business  the  plaintiff  was  a 
customer  of  the  defendant ;  that  the  transactions 
resulting  in  the  giving  of  the  notes  were  to  the  knowl- 
edge of  the  plaintiff  gambling  transactions  in  the 
course  of  such  business  and  illegal  and  void  ;  that  the 
notes  were  without  any  other  consideration,  and  there- 
fore illegal  and  void,  and  that  plaintiff  knew  it,  &c. 

The  statement  must  be  accepted  as  containing  alle- 
gations of  matters  of  fact  which  stand  admitted  by  the 
demurrer,  and  the  question  therefore  is  not  whether 
the  facts  are  properly  or  improperly  stated,  or  whether 
the  defense  is  artistically  or  inartistically  drawn,  but 
whether  the  facts,  as  stated,  taken  together  and  treated 
as  true,  constitute  a  defense. 

In  my  judgment,  they  are  sufficient  to  constitute  a 
defense  within  the  principles  laid  down  in  Irwin  v. 
Wellar  (110  U.  8.  499),  and  cases  there  cited.  If  upon 
the  trial  it  should  become  necesssary  for  the  defendant, 
upon  whom  the  burden  of  proof  in  this  respect  rests, 
to  establish  the  illegality  of  the  notes  under  the  laws 
of  the  State  of  Massachusetts,  he  must  do  so  by  compe- 
tent proof  as  to  what,  as  matter  of  fact,  the  laws  of 
that  State  governing  them  is. 

The  plaintiff  insists,  however,  that  even  if  the  con- 
tracts which  resulted  in  the  giving  of  the  notes  were 
null  and  void,  the  defense  is  still  bad,  because,  under 
the  statute  of  New  York  concerning  betting  and  gam- 
ing (1  R.  8.  p.  662,  §  9 ;  6th  ed.  vol.  II.  p.  918),  the 
money  invested  by  the  plaintiff  with  the  defendant 
might  be  recovered  back.     Seveml  answers  may  be 
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made  to  this  propoeition.  It  is  sufficient  to  say,  how- 
ever, that  in  such  a  case  the  plaintiff  was  bound  to 
disaffirm  the  contracts  and  to  sue  under  the  statute. 
This  he  has  not  done.  The  action  proceeds  upon  the 
notes  which  were  received  in  furtherance  of  illegal  and 
void  conti'acts,  and  consequently  is  in  affirmance  of  the 
contracts. 

For  the  reasons  stated,  plaintiff's  demurrer  to  the 
second  defense  to  the  first  two  causes  of  action  was  also 
properly  overruled. 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs,  with  leave,  however,  to  the  plaint- 
iffs to  withdraw  the  demurrers  upon  payment  of  the 
costs  of  the  judgment  and  of  this  appeal. 

SsDGWiOK,  Ch.  J.,  and  Van  Voest,  J.,  concurred. 


THEODORE  ROOSEVELT,  et  al.,  v.  FRANKLIN 
EDSON,  Impleaded,  &o. 

N.  Y.  Superior  Court,  Special  Term,  February, 

1886. 

§§  8-10,  266,  277,  399,  416,  603-608,  772,  1778-1780, 
1804-1813,  2269,  2284. 

Injunction. — Pulflic  Officer.^  dmiempt,  —Pinoer  Gammon  Plecu  Judge$, 

A  party  will  be  in  contempt  for  breach  of  ao  injuoction  if  the  officer 
allowing  it  had  jurisdiction,  notwithstanding  it  was  erroneoosly 
granted,  and  for  insufficient  cause.  [*] 

If  there  be  not  sufficient-equity  upon  the  face  of  the  bill  to  support 
the  injunction,  the  proper  course  of  the  defendants  is  not  disobedi- 
ence, but  to  apply  at  once  for  a  dissolution.  [*] 

In  a  proper  action  brought  by  the  proper  party,  and  upon  sufficient 
facts  properly  presented,  an  injunction  restraining  the  making  of 
an  illegal  or  corrupt  appointment  to  a  public  office  by  the  mayor 
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of  the  city  of  New  York,  may  be  issued, — e,g.^  in  an  action  brought 
by  tax-payers  against  the  mayor,  etc.,  under  L.  1881,  ch.  631.  [»] 

Where  the  facts  presented  by  the  affidavits  in  such  a  case,  only  show 
that  the  mayor  was  about  to  make  an  illegal  and  corrupt  appoint- 
ment of  a  particular  person,  therein  named,  to  a  vacancy  which  the 
mayor  had  a  right  to  fill,  the  injunction  should  only  restrain  the 
mayor  from  appointing  such  person,  and  not  from  making  any  ap- 
pointment whatever  to  fill  such  vacancy.  [*] 

Where  the  papers  upon  which  such  an  injunction  is  granted,  were  un- 
accompanied by  a  complaint,  the  action  under  L.  1881,  ch.  531, 
being  one  in  which  the  right  to  injunctive  relief  must  appear  from 
the  complaint  (Code  Civ.  Proc.  §  603),  the  preliminary  injunction 
should  be  vacated.  [*j 

In  New  York  city  an  ex  parte  injunction  may  be  granted  by  a  judge 
of  the  court  of  common  pleas  in  an  action  in  the  superior  court.  A 
judge  of  the  court  of  common  pleas  is  a  county  judge  within  the 
meaning  of  §  606  Code  Civ.  Proc.  Moreover,  such  action  by  a  judge 
of  the  common  pleas  is  authorized  by  §  772,  and  also  by  §  277.[^^•] 

Buch  an  injunction  against  the  mayor,  does  not  fall  within  §  1809, 
which  relates  only  to  corporations,  or  joint  stock  associations, 
created  by  or  under  the  law  of  this  State,  and  their  trustees,  directors 
or  other  officers.  The  corporation  known  as  *'The  Mayor,  Alder- 
men and  Commonalty  of  the  city  of  New  York,**  though  subject  to 
State  laws,  was  not  created  by  them,  but  by  crown  charters,  stiU 
largely  in  force.  [•] 

It  ieems^  that  even  if  §  1809  applied  to  the  corporation  of  the  city  of 
New  York  and  its  officers,  it  would  only  prohibit  tiie  granting 
without  previous  notice  of  an  injunction  which  would  operate  as  a 
suspension  of  the  general  and  ordinary  business  of  the  corporation, 
or  as  a  total  suspension  from  office  of  an  officer  thereof,  or  as  a  total 
restraint  upon  the  general  performance  of  the  duties  of  such 
officer.  [»•] 

A  judge  of  the  court  of  commoh  pleas  acting  as  a  county  judge,  may, 
under  the  act  itself,  grant  ah  injunction  in  an  action  in  the  supe- 
rior court  brought  under  L.  1881,  ch.  531.  ["] 

Where  the  judge  granting  an  injunction  has  power  to  determine  the 
application,  and  to  act  further  in  the  premises,  after  h&ving  deter- 
mined that  plaintiff  is  entitled  to  some  sort  of  injunctive  relief, 
jurisdiction  attaches  to  the  order  as  made,  though  its  terms  are 
broader  than  are  justified  by  the  proof, — e.  g.,  where  the  affidavits 
show  that  the  mayor  is  about  illegally  and  corruptly  to  appoint  to 
office  a  certain  person  therein  named,  and  the  injunction  forbids 
him  from  appointing  any  one  to  such  office.  [**] 
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Id  a  esse  faHing  within  i  008,  Code  Civ.  Proc.,  though  the  judge  or 
court,  as  a  matter  of  orderly  practice,  should  insist  upon  the  pre- 
sentation of  a  forma]  complaint,  at  the  time  of  the  application  for 
an  injunction,  yet  a  failure  to  do  ao  on  granting  the  injunction  is 
not  a  jurisdictional   defect  rendering   the  injunction  void  fpm> 

Where,  on  December  80,  1884,  an  injunction  was  Rervcd  on  the  mayor 
of  New  York  city,  restraining  him  from  making  any  appointment 
to  the  ofSce  of  commissioner  of  public  works,  until  the  further 
order  of  the  court,  to  be  made  and  entered  upon  a  hearing  to  be 
had  the  next  day,  which  bearing  was  had.  and  concluded  at 
4  o'clock  P.  M  of  December  3J.  and,  decision  being  reserved,  a 
little  later  in  the  same  day,  the  mayor,  in  violation  of  the  terms  of 
the  order,  made  an  appointment  to  said  office,  on  an  application  to 
punish  him  for  contempt,  made  after  the  injunction  order  had  been 
vacated,  on  grounds  not  affecting  the  jurisdiction. 

ffeldf  that  an  allegation  that  said  mayor^s  term  of  office  expired  De- 
cember  31,  1884,  and  that  he  could  not  wait  for  the  rendition  of 
the  decision  upon  the  motion  heard  on  that  day,  is  no  answer.  ['^] 
Further  hdd^  that  it  is  no  answer  that  the  mayor  was  advised  by 
counsel  and  believed  the  injunction  to  be  null  and  void,  and  acted 
on  such  advice  and  belief.  Especially  is  this  so,  where  such 
excuses  are  set  forth  in  general  terms  only,  and  the  precise  im- 
port of  the  advice  and  the  grounds  on  which  it  is  given  are  not  set 
forth.  Such  allegations  may,  however,  be  considered  as  extenuat- 
ing circumstances,  in  meting  out  punishment.  ['*]  Further  hdd^ 
that  the  facts  show  a  criminal  contempt,  under  Code  Civ.  Proc.  §  8, 
sub.  8,  which  makes  *'a  willful  disobedience  of  its  mandate,**  a 
contempt  of  court.  [>*]  Further  held,  that  the  defendant  having 
been  personally  served  with  the  order  requiring  him  to  show  cause 
why  he  should  not  be  punished  for  the  violation  of  the  injunction 
and  with  the  affidavits  and  other  papers  on  which  such  order  was 
made,  and  having  appeared,  submitted  his  proofs,  and  been  heard 
in  opposition,  it  was  not  necessary  that  he  should  be  brought  once 
more  into  court  on  attachment,  and  interrogatories  administered 
to  him,  prior  to  a  final  adjudication  upon  the  contempt  charged 
against  him.["] 

(Decided  February  10,  1885.) 

Motion  to  punish  the  defendant  for  contempt  in 
disobeying  aD  order  of  injunction  granted  in  this 
action  December  30,  1884. 
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The  facts  appear  in  the  opinion, 

CharUa  P.  Miller^  attorney  and  counsel,  for  plaint- 
iflfs. 

SeweUy  Pierce  &  Sheldon^  attorneys,  and  David 
Dudley  Field  and  Robert  SerDeU^  of  counsel,  for  de- 
fendant. 

Freedman,  J. — ^This  is  an  application  on  behalf  of 
the  plaintiffs,  that  the  defendant,  Franklin  Edson,  be 
punished  for  a  contempt  of  this  court,  in  wilfully  dis- 
obeying and  violating  an  order  of  injunction  heretofore 
granted  in  this  action  by  the  Hon.  Miles  Beach,  a 
judge  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  by  which  the  said  defendant,  as 
mayor  of  the  city  of  New  York,  was  enjoined  and 
restrained  from  appointing  to  or  nominating  for  the 
office  of  Gonimissioner  of  public  works,  or  the  office  of 
counsel  to  the  corporation,  any  person,  until  the  further 
order  of  this  court. 

A  copy  of  the  said  order  of  injunction,  together 
with  a  copy  of  the  bond  or  undertaking  given  by  the 
plaintiffs  on  its  procurement,  and  a  copy  of  the  sum- 
mons in  the  action,  accompanied  by  copies  of  the  affi- 
davits on  which  the  order  was  granted,  having  been 
duly  served  on  the  defendant  on  December  80,  1884, 
no  question  prises  as  to  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant,  provided  there  was 
jurisdiction  in  other  respects. 

Since  the  service  thus  made,  the  question  whether 
the  injunction  should  be  continued  during  the  pen- 
dency of  the  action  was  elaborately  argued  before  the 
Hon.  Charles  H.  Teuax,  at  a  special  term  of  this 
court,  and  that  learned  judge  decided  that  the  motion 
for  the  continuance  of  the  injunction  should  be  denied, 
and  that  the  preliminary  injunction  should  be  dis- 
solved. 
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This  decision  is  no  bar  to  the  present  application. 
Paring  the  existence  of  the  injunction,  the  defendant 
was  bound  to  obey  it,  unless  it  was  not  merely 
P]  voidable,  but  absolntely  void  for  the  reason  that 
it  was  made  without,  any  jurisdiction  whatei^er. 
•*  While  the  injunction  remained  in  force,"  said  Chan- 
cellor Walworth,  in  People  v.  Spaulding  (2  Paige^ 
326),  **  it  was  the  duty  of  the  vice-chancellor  to  punish 
every  breach  thereof  ;  and  in  no  case  can  a  defendant 
be  permitted  to  disobey  an  injunction  regularly  issued, 
whatever  may  be  the  final  decision  of  the  court  upon 
the  merits  of  the  c^use.  If  there  is  not  sufficient 
equity  ux>on  the  face  of  the  bill  to  support  the  injunc- 
tion, the  proper  course  for  the  defendant  is  to  apply  at 
onc«  for  a  dissolutioir." 

A  party,  therefore,  will  be  in  contempt  for  breach 
of  an  injunction,  if  the  officer  allowing  it  had  jnris- 
n  diction,  notwithstanding  that  it  was  erroneously 
granted,  and  for  an  insufficient  cause  (Sullivan  v, 
Judah,  4  Paige^  444 ;  Davis  2>.  The  Mayor,  &c,,  1 
Buer,  461 ;  The  People  v.  Sturtevant,  9  N.  Y,  263  ; 
The  Erie  Railway  Co.  v.  Ramsey,  45  N.  T,  637  ;  The 
People  t).  Dwyer,  90  N.  T.  402.) 

But  although  the  decision  referred  to  is  no  bar,  the 
grounds  upon  which  it  was  made  are  important  ele- 
ments to  be  considered.  In  making  that  decision 
Judge  Truax,  in  a  carefully  prepared  opinion,  reached 
in  substance  the  following  conclusions,  viz.  : 

1.  That  in  a  proper  action  brought  by  the  proper 
party  and  upon  sufficient  facts  properly  presented, 

[*]    an  injunction  restraining  the  making  of  an  illegal 
or  corrupt  appointment  to  a  public  office  by  the 
mayor  of  the  city  of  New  York  may  be  issued. 

2.  That  the  facts  presented  by  the  affidavits  in  this 
case  did  not  warrant  an  injunction  restraining  the 

mayor  from  making  any  appointment  or  nomina- 
[*]    tion,  but  only  an  injunction  restraining  the  ap- 
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pointment  or  nomination  and  the  confirmation  by 
the  Board  of  Aldermen  of  a  particular  individual — 
viz.,  Fitz  John  Porter  ;  and 

3.  That  because  the  papers  upon  which  the  injunc- 
tion was  granted  were  unaccompanied  by  a  complaint, 
and  because  the  action  was  one  in  which  the  right 
n  to  injunctive  relief  must  appear  from  the  com- 
plaint, the  preliminary  injunction  which  restrained 
the  appointment  or  nomination  of  any  person  should 
be  vacated  entirely. 

The  interests  of  an  orderly  administration  of  jus- 
tice as  well  as  judicial  custom  and  tradition,  require 
that,  in  the  absence  of  proof  of  a  clear  mistake  or 
oversight,  or  of  new  and  additional  facts  calling  for  a 
change,  I  should,  while  sitting  at  special  term,  respect 
and  follow  these  conclusions. 

A  careful  examination  of  the  facts  now  made  to 
appear,  and  due  reflection  upon  the  arguments  of  the 
learned  counsel  for  the  respective  parties,  have  failed 
to  present  to  my  mind  a  sufficient  reason  for  a  depart- 
ure from  the  usual  course.  I  shall,  therefore,  in  the 
disposition  to  be  made  of  the  present  application, 
adopt  the  conclusions  reached  by  Judge  Tkuax  as  far 
as  they  go. 

But  they  do  not  determine  the  question  whether 
the  learned  judge  of  the  court  of  common  pleas  who 
granted  the  preliminary  injunction  had  jurisdiction  to 
grant  that  particular  injunction. 

Upon  this  point  it  is  claimed,  in  the  first  place,  that 
the  injunction  was  null  and  void,  because  the  learned 
judge  who  granted  it  was  not  and  is  not  a  judge  of  this 
court,  but  of  the  court  of  common  pleas,  and  because 
the  only  authority  which  prescribes  by  whom  an  order 
of  injunction  may  be  granted  is  contained  in  section 
606  of  the  Code  of  Civil  Procedure.  Under  that 
[•]    section  an  injunction  order  may  be  granted — (1)  by 
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the  coart  in  which  the  action  is  broaght,  (2)  or  by  a 
jadge  thereof,  (3)  or  by  any  county  judge. 

In  the  Matter  of  Morgan,  &c.  (56  N.  I.  629),  and  in 
Lang  t;.  Brown  (6  Hun^  256),  it  was  held  that  the 
judges  of  the  court  of  common  pleas  are  county  judges 
for  certain  purposes,  and  in  Wood  v.  Kelly  (2  Hilton^ 
334),  it  was  pointed  out  that  they  possess  all  the  pow- 
ers of  county  judges.  The  reasons  which  prevailed  in 
these  cases  would  require  me  to  hold  that  a  judge  of 
the  court  of  common  pleas  is  a  county  judge  within 
the  meaning  of  section  606,  if  that  section  were,  as 
claimed,  the  only  authority  which  specifies  the  ofQcers 
who  may  make  such  an  order.  But  such  is  not  tbe 
fact.  The  section  itself  commences  with  the  words, 
*'  Except  where  it  is  otherwise  specially  prescribed  by 
law."  Section  772  makes  further  and  special  provis- 
ion to  the  effect  that  where  an  order  in  an  action  may 
be  made  by  a  judge  of  the  court  out  of  court,  it 
p]  may  be  made  by  any  justice  of  the  supreme  court, 
or  by  any  judge  of  a  superior  city  court  within  the 
city  wherein  his  court  is  located,  or  by  the  county 
judge  of  the  county  where  the  action  is  triable,  or  in 
which  the  attorney  for  the  applicant  resides.  This 
disposes  of  the  claim,  so  far  considered,  for  the  con- 
cluding part  of  the  section  prescribing  the  manner  in 
which  an  order  thus  made,  in  case  it  grants  a  provis- 
ional remedy,  may  be  vacated  or  modified,  clearly 
shows  that  the  order  referred  to  includes  any  order 
granting  a  provisional  remedy,  and  a  preliminary 
injunction  is  a  provisional  remedy.  In  addition  to  all 
this,  it  may  yet  be  pointed  out  that  section  277  pro- 
vides that,  in  an  action  or  special  proceeding 
n  brought  in  a  superior  city  court,  an  order  may  be 
made  without  notice,  or  an  order  to  stay  proceed- 
ings may  be  made  upon  notice,  by  the  county  judge  of 
the  county  where  the  court  is  situated,  or  of  the  county 
where  the  attorney  for  the  applicant  resides,  in  a  case 
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where  a  judge  of  the  superior  city  court  might  make 
the  same  out  of  court,  and  with  like  effect. 

In  the  next  place  the  defendant  claims  that  the  in- 
junction was  null  and  void  under  section  1809,  which 
is  as  follows,  viz.:  *'An  injunction  order,  suspending 
the  general  and  ordinary  business  of  a  corporation,  or 
of  a  joint  stock  association,  consisting  of  seven  or 
more  persons,  pr  suspending  from  office,  or  restraining 
from  the  performance  of  his  duties,  a  trustee,  director, 
or  other  officer  thereof,  can  be  granted  only  by  the 
court,  ijipon  notice  of  the  application  therefor,  to  the 
proper  officer  of  the  corporatioii  or  association,  or  to 
the  trustee,  director,  or  other  officer  enjoined.  If  such 
an  injunction  order  is  made  otherwise  than  as  pre- 
scribed in  this  section,  it  is  void." 

This  section  is  contained  in  article  V.  of  title  II,  of 
chapter  XV.  of  the  Code  of  Civil  Procedure.  Title  II 
of  this  chapter  is  entitled  ^^  Actions  relating  to  a  cor- 
poration," and  the  different  articles  of  this  title  are 
respectively  entitled  as  follows,  viz. : 

Article  1.  Action  by  a  corporation,  and  against  a 
corporation,  to  recover  damages  or  property.  • 

Article  2.  Judicial  supervision  of  a  corporation, 
and  of  the  officers  and  members  thereof. 

Article  3.  Actions  to  procure  the  dissolution  of  a 
corporation,  and  actions  to  enforce  the  individual  lia- 
bility of  the  officers  or  members  of  a  corporation,  with 
or  without  a  dissolution  thereof. 

Article  4.  Action  by  the  people  to  annul  a  corpora- 
tion. 

Article  6.  Provisions  applicable  to  two  or  more  of 
the  actions  specified  in  this  title. 

Section  1804,  which  is  the  first  section  of  article  5, 
provides  that  articles  2,  8  and  4  of  title  II  do  not  apply 
to  an  incorporated  library  society  ;  to  a  religious  cor- 
poration ;  to  a  select  school  or  academy  incorporated 
by  the  regents  of  the  university  or  by  an  act  of  the 
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legislature ;  or  to  a  municipal  or  other  political  corpor- 
ation created  by  the  constitution,  or  by  or  under  the 
laws  of  the  State. 

From  this  it  would  seem  as  if  sections  1804  to  1813, 
contained  in  article  6,  were  left  so  as  to  include  a 
municipal  corporation.  But  the  provisions  of  article  6 
are  defined  in  the  title  of  said  article  to  be  applicable 
only  to  two  or  more  of  the  actions  specified  in  title  11. 
Now,  all  the  actions  specified  in  that  title  (except  those 
mentioned  in  sections  1778, 1779  and  1780  in  article  1, 
which  relate  to  actions  against  foreign  corporations, 
and  to  an  action  against  a  domestic  corporation,  on  a 
promissory  note  or  other  evidence  of  debt)  are  specified 
in  articles  2,  3  and  4,  and  concerning  these  articles  it  is 
expressly  enacted,  as  already  stated,  that  they  shall 
not  apply  to  a  municipal  corporation.  Sections  1805, 
1806,  1807  and  1808  of  article  5,  refer  expressly  to 
actions  brought  as  prescribed  in  articles  2,  3  and  4. 
Section  1810  provides  for  the  appointment  of  receivers 
of  corporations.  Section  112  contains  express  limita- 
tions on  the  application  of  section  1800,  and  both 
these  sections  are  taken  from  chapter  161  of  Laws  of 
1870,  a  reference  to  nihich  shows  that  it  was  meant  to 
refer  to  business  corporations  only.  The  limitation 
contained  in  section  1812  requires,  that  the  application 

of  section  1809  shall  be  confined  to  corporations, 
[•j    or  joint  stock  associations,  created  by  or  under  the 

laws  of  this  State,  and  to  the  trustees,  directors 
or  other  oflScers  of  such  corporations.  The  corporation 
known  by  the  title  of  *'The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,"  was  not  in  any 
sense  created  by  or  under  the  laws  of  the  State  of  New 
York,  though  it  is  now  subject  to  such  laivs.  It  was 
created  by  and  under  crown  charters  still  largely  in 
force  and  effect. 

It  therefore  clearly  appears  that  section  1809  does 
not  apply  to  the  corporation  of  the  city  of  New  York, 
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nor  to  any  officer  thereof.  Bat  even  if  it  did,  it 
[*•]  would  only,  as  I  am  inclined  to  think,  prohibit  the 

granting,  without  previous  notice,  of  an  injunc- 
tion which,  when  granted,  would  operate  as  a  suspen- 
sion of  the  general  and  ordinary  business  of  the  cor- 
poration, or  as  a  total  suspension  from  office  of  an  offi- 
cer thereof,  or  as  a  total  restraint  upon  the  general 
performance  of  the  duties  of  such  an  officer. 

The  injunction  in  the  case  at  bar  was  not  of  that 
character.  It  only  restrained  the  exercise  of  a  single 
power  or  duty  out  of  many,  and  it  left  the  general  and 
ordinary  business  of  the  corporation,  if  a  municipal 
corporation  can  be  deemed  to  have  a  general  and  ordi- 
nary business  within  the  true  meaning  of  these  words 
as  used  in  section  1809,  undisturbed,  and  the  mayor 
unrestrained  in  the  performance  of. his  other  multifa- 
rious powers  and  duties.  In  this  connection  it  may  be 
well  to  point  out  that  chapter  631  of  the  Laws  of  1881, 
which  will  be  more  fully  considered  hereafter,  ex- 
pressly authorizes  the  granting  of  an  injunction  against 
any  officer  of  a  municipal  corporation  to  prevent  any 
illegal  official  act. 

In  the  third  place  the  defendant  claims  that  the 
injunction  was  null  and  void,  for  the  reason  that  the 
facts  presented  by  the  affidavits  did  not  warrant  an 
injunction  restraining  the  mayor  from  making  any  ap- 
pointment or  nomination,  but  at  most  only  an  injunc- 
tion restraining  the  consummation  of  the  appointment 
and  the  confirmation  of  such  appointment  by  the  board 
of  aldermen  of  a  particular  individual — viz.,  General 
Fitz  John  Porter.  That  the  affidavits  contained  com- 
petent proof,  only  to  such  a  limited  extent  has  been  ex- 
pressly decided  by  Judge  Truax.  But  from  that,  it 
does  not  follow  that  the  injunction,  though  too  broad, 
was  without  jurisdiction. 

The  papers  presented  on  the  application  for  the  in- 
junction showed  that  the  action  was  brought  under 
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chapter  531  of  the  Laws  of  1881,  entitled  '*  An  act  for 
the  protection  of  taxpayers."  This  statute  provides 
that  all  officers,  agents,  commissioners  and  other  per- 
sons acting  for  and  on  behalf  of  any  county,  town,  vil- 
lage or  municipal  corporation  in  this  State,  and  each 
and  every  one  of  them,  may  be  prosecuted,  and  an 
action  or  actions  may  be  maintained  against  them  to 
prevent  any  illegal  official  act  on  the  part  of  any  such 
officers,  agents,  commissioners  or  other  persons,  or  to 
prevent  waste  or  injury  to  any  property,  funds  or 
estate  of  such  county,  town,  village  or  municipal  cor- 
I)oration  by  any  person  whose  assessment,  or  by  any 
number  of  persons  jointly,  the  sum  of  whose  assess- 
ments shall  amount  to  one  thousand  dollars,  and  who 
shall  be  liable  to  pay  taxes  on  such  assessment  or  as- 
sessments in  the^county,  town,  village  or  municipal 
corporation  to  prevent  the  waste  or  injury  of  whoge 
property  the  action  is  brought,  or  who  have  been 
assessed  or  paid  taxes  therein  upon  an  assessment  or 
assessments  of  the  above  named  amount,  within  one 
year  previous  to  the  commencement  of  any  such  ac- 
tion or  actions. 

This  statute  took  the  place  of  chapter  435  of  the 
Laws  of  1880,  which  it  repealed.     The  act  of  1880 
amended  chapter  526  of  the  Laws  of  1879,  which  amen- 
ded chapter  161  of  the  Laws  of  1872,  which  was  the 
first  of  the  so  called  taxpayers'  acts.    The  act  last  re- 
ferred to  conferred  upon  certain  taxpayers  therein  de- 
scribed, the  right  to  prosecnte  all  officers  and  agents 
acting  for  and  on  behalf  of  any  county,  town  or  muni- 
cipal corporation,  in  order  to  prevent  waste  or  injury 
to  any  property,  funds  or  estate  of  such  county,  town 
or  municipal  corporation.    By  the  act  of  1881  all  offi- 
cers and  agents  of  villages  were  included  and  the 
right  of  action  enlarged  so  as  to  enable  the  complain- 
ing taxpayers  not  only  to  prevent  the  waste  or  injury 
referred  to,  but  also  to  restrain  any  illegal  oificial  act. 
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Upon  furnishing,  as  reqaired  by  said  act,  a  bond  to 
the  defendant  in  the  action,  to  be  approved  by  a  judge, 
iind  a  copy  of  which  is  to  be  served  with  the  summons, 
the  plaintiff  or  plaintiffs  in  such  an  action  may  have 
an  injunction  to  accompany  the  summons. 

In  the  case  at  bar  a  bond  drawn  in  conformity  with 
the  requirements  of  the  statute  was  submitted  to  Judge 
Beach  with  the  summons  in  the  action  and  certain  aflS- 
davits.  These  affidavits,  as  already  stated,  contained 
sufficient  competent  proof  to  authorize  an  injunction 
restraining  the  consummation  of  the  appointment,  and 
the  confirmation  of  such  appointment  by  the  Board  of 
Aldermen,  of  General  Fitz  John  Porter  as  Commis- 
sioner of  Public  Works.  But  that  was  not  all.  Tbey 
also  contained  many  allegations,  having  the  appearance 
of  allegations  of  fact,  to  the  effect,  that,  in  furtherance 
of  a  corrupt  bargain  and  combination,  the  nomination 
of  General  Fitz  John  Porter  to  the  board  of  aldermen 
would  be  withdrawn  by  the  mayor,  and  that  there- 
upon, in  furtherance  of  a  corrupt  bargain  or  under- 
standing the  defendant,  as  mayor,  would  illegally 
make,  and  the  board  of  aldermen  illegally  confirm, 
nominations  for  the  office  of  commissioner  of  public 
works  and  the  office  of  counsel  to  the  corporation, 
and  that  under  no  circumstances  honest  nominations 
were  to  be  made. 

Upon  the  papers  thus  presented  and  their  contents, 
Judge  Beach  was  called  upon  to  determine  whether 
an  injunction  of  some  sort  should  issue,  and  if  so,  to 
what  extent,  or  whether  the  motion  for  an  injunction 
should  be  denied  altogether.  If  he  had  jurisdiction  to 
make  the  determination,  he  had  jurisdiction  to  act 
further  in  the  premises. 

Now,  the  act  of  1881  expressly  authorizes  a  county 
judge  to  make  such  a  determination  and  to  act  upon 
it.  If,  therefore,  Judge  Beach  possessed  no  other 
power  than  the  powers  of  a  county  judge,  acting  exclu- 
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sively  under  and  by  virtue  of  the  authority  vested 
["]  in  him  by  the  act  of  1881,  which  is  hardly  the 
case,  he  had  at  least  jurisdiction  to  that  extent. 
The  same  reasons  which  required  me  to  hold  that  he 
was  and  is  a  county  judge  within  the  meaning  of  that 
term,  as  used  in  section  606  of  the  Code,  call  for  the 
conclusion  that  he  was  and  is  a  county  judge  within 
the  meaning  of  that  term,  as  used  in  the  statute 
of  1881. 

The  inevitable  consequence  is,  that,  inasmuch  as  he 
had  power  to  determine  the  application  and  to  act  fur- 
ther in  the  premises,  after  having  determined 
["]  that  the  plaintiffs  were  entitled  to  injahctive  relief 
of  some  sort,  jurisdiction  attached  to  the  order  as 
finally  granted.  The  authorities  upon  this  point  are 
quite  conclusive. 

In  People  v.  Sturtevant  (9  N.  T.  263),  it  was  held, 
that  on  an  appeal  from  a  commitment  for  contempt,  in 
disobeying  an  injunction,  the  qaestion  of  jurisdiction 
does  not  involve*  the  inquiry,  whether  the  case  made 
by  the  complaint  entitled  the  plaintiffs  to  relief,  but 
only  whether  the  court  had  power  to  decide  whether  it 
entitled  them  to  relief  or  not. 

In  Hunt  V.  Hunt  (72  iV:  T.  217),  it  was  held  that 
jurisdiction  over  the  subject  matter  of  an  action  does 
not  depend  upon  the  ultimate  existence  of  a  good 
cause  of  action  in  the  plaintiff  in  the  particular  case. 
Jurisdiction  is  the  power  lawfully  conferred  to  deal 
with  the  general  subject  involved  in  the  action. 

In  Lange  v.  Benedict  (73  N.  T.  12),  Folger,  J., 
says:  **  What  is  meant  by  jurisdiction  of  the  subject 
matter  we  have  had  occasion  to  consider  lately  in 
Hunt  V.  Hunt  (72  JV.  T.  217).  It  is  not  confined  within 
the  particular  facts,  which  must  be  shown  before  a 
court  or  a  judge,  to  make  out  a  specific  and  immediate 
cause  of  action ;  it  is  as  extensive  as  the  general  or 
abstract  question  which  falls  within  the  i>ower  of  the 
VoL  vn.— » 
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tribnnal  or  officer  to  act  concerning.  .  .  It  is  the  gen- 
eral abstract  thing  which  is  the  subject  matter.  The 
power  to  inquire  and  adjudge  whether  the  facts  of 
each  particular  case  make  that  case  a  part  or  an  in- 
stance of  that  general  thing — that  power  is  jurisdiction 
of  the  subject  matter." 

In  the  Mayor,  &c.  of  N.  Y.  v.  The  N.  Y.  and  Staten 
Island  Ferry  Co.  (64  N,  T.  622),  it  was  held  that  an 
injunction  order,  though  more  extensive  in  its  re- 
straints than  the  prayer  of  the  complaint,  is  not  for 
that  reason  void,  but  must  be  obeyed. 

And  in  the  case  of  The  Atlantic  and  Pacific  Tele- 
graph Co.  V,  The  Baltimore  and  Ohio  R.  R.  Co.  et  cU. 
(46  N.  Y.  Superior  Ct  R.  377),  it  was  held  that  the 
fact  that  an  injunction  is  too  broad  and  restrains  the 
doing  of  acts  which  the  court  has  no  jurisdiction  what- 
ever to  restrain,  a^  well  as  acts  over  which  the  court 
has  jurisdiction,  is  no  excuse  for  the  violation  of  the 
injunction  by  the  doing  of  the  acts  over  which  there  is 
jurisdiction. 

In  view  of  these  authorities  it  can  make  no  differ- 
ence in  the  case  at  bar,  so  far  as  the  question  of  juris- 
diction is  concerned,  that  the  order  of  injunction  asf 
granted  was  too  broad,  or  that  the  learned  judge  who 
granted  it  erred  as  to  the  measure  of  relief  thereby 
granted,  or  that  it  was  subsequently  determined  on  a 
hearing  of  all  parties  and  a  thorough  inspection  and 
Examination  of  the  papers,  and  a  searching  analysis 
of  their  contents,  that  no  injunction  should  have  beeil 
granted. 

In  the  fourth  place,  the  defendant  claims  that  thd 
injunction  was  null  and  void,  because  no  complaint 
accompanied  the  papers  upon  which  it  was  granted* 
As  already  stated,  this  failure  to  include  a  complaint 
constituted  the  ground  upon  which  the  injunction  wail 
vacated  by  Judge  Truax.  But  did  it  constitute  a 
inrisdictional  defect  ? 
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The  Code  of  Civil  Procedure  provides  that  a  tempo- 
rary injunction  may  be  granted  by  order : 

1.  Where  it  appears,  from  the  complaint,  that  the 
plaintiff  demands  and  is  entitled  to  a  judgment  against 
a  defendant  restraining  the  commission  or  continuance 
of  an  act,  the  commission  or  continuance  of  which, 
during  the  pendency  of  the  action,  would  produce 
injury  to  the  plaintiff  (§  603),  and 

2.  Where  it  appears  by  affidavit  that  the  defend- 
ant, during  the  pendency  of  the  action,  is  doing,  or 
procuring,  or  suffering  to  be  done,  or  threatens,  or  is 
about  to  do,  or  to  procure,  or  suffer  to  be  done,  an  act, 
in  violation  oif  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual,  &c.,  &c.  (§  604). 

Thus,  in  a  case  under  section  603,  the  right  to  an 
injunction  depends  upon  the  nature  of  the  action, 
and  is  to  appear  from  the  complaint,  while  in  a  case 
under  section  604,  the  right  to  an  injunction  is  extrin- 
sic to  the  cause  of  action,  and  is  to  appear  by  affidavit. 

The  consequence  is  that,  even  if  in  all  cases  falling 
within  section  603,  the  presentation  of  a  complaint 
drawn  up  in  due  form,  were  necessary,  the  court  or 
judge  upon  an  application  for  an  injunction  would 
have  to  detei-mine  whether  the  particular  action  in 
which  the  application  is  made  falls  within  section  603 
or  section  604,  and  to  determine  the  necessity  of  a  for- 
mal complaint  accordingly.  If,  then,  there  be  jurisdic- 
tion of  the  subject  matter  of  the  action  within  the  rule 
Jieretofore  ascertained,  an  erroneous  decision  as  to  th^ 
necessity  of  a  formal  complaint  would  not  deprive  the 
court  or  judge  of  jurisdiction  in  the  absence  of  an  ex- 
press statutory  provision  declaring  void  all  acts  done 
under  or  in  consequence  of  such  erroneous  decision. 
No  such  statutory  provision  exists.  On  the  other 
hand  it  should  be  considered  that  under  section  416  au 
action  is  commenced  by  the  service  of  a  summonil 
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alone ;  that  under  section  399  an  attempt  to  commence 
an  action,  in  a  court  of  record,  is  in  certain  cases 
equivalent  to  the  commencement  thereof  against  each 
defendant,  when  the  summons  is  delivered,  with  the 
intent  that  it' shall  be  actaally  served,  to  the  sheriff; 
that  section  607,  in  general  terms  and  without  limita- 
tion or  qnalification,  prescribes  that  an  order  of  in- 
junction may  be  granted  where  it  appears  to  the  court 
or  judge,  by  the  affidavit  of  the  plaintiff,  or  any  other 
person,  that  sufficient  grounds  exist  therefor;  and 
that  section  608,  in  express  and  general  terms  and 
without  limitation  or  qnalification,  provides  that  the 
order  may  be  granted  to  accompany  the  summons,  or 
at  any  time  after  the  commencement  of  the  action  and 
before  final  judgment. 

Tn  construing  these  provisions  together  and  giving 
due  force  and  effect  to  each  and  every  one  of  them, 
but  keeping  at  the  same  time  in  mind  the  principles 
which  determine  the  question  of  jurisdiction  over  the 
subject  matter  of  an  action,  the  conclusion  is  inevit* 
able  that  while  in  a  case  falling  within  section  603, 
which  undoubtedly  applies  to  the  case  at  bar,  the 
court  or  judge  as  a  matter  of  orderly  pratice 
["]  should  insist  upon  the  presentation  of  a  formal 
complaint  at  the  time  of  the  application  for  an  in- 
junction, a  failure  to  do  so  on  granting  the  injunction, 
though  it  may  constitute  ground  for  a  subsequent 
motion  to  vacate,  is  not  a  jurisdictional  defect  which 
renders  the  injunction  ipso  facto  void 

Section  603  was  taken  from  the  first  paragraph  of 
section  219  of  the  first  Code,  which  also  demanded 
that  the  right  to  injunctive  relief  should  be  apparent 
from  the  complaint.  In  a  number  of  cases  which 
arose  under  that  provision,  the  courts  differed  as  to 
the  necessity  of  a  formal  complaint  to  sustain  the  in- 
junction. But  while  in  some  such  necessity  was  in- 
sisted on,  it  was  held  in  Morgan  v.  Quackenbush  (22 
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Barh.  72),  and  by  the  general  term  of  the  supreme 
court,  in  Mattice  v.  Giflford  (16  Abh.  247),  that  the  re- 
quirement that  the  right  to  injunctive  relief  should 
appear  from  the  complaint  was  sufficiently  complied 
with  when  it  was  made  to  appear  by  affidavit  what  the 
allegations  of  the  complaint  in  that  respect  were  or 
would  be.  These  two  cases  were  never  overruled,  and 
even  in  the  cases  in  which  the  contrary  was  held, 
nothing  can  be  found  which  is  in  direct  support  of  the 
claim,  that  an  injunction  granted  in  the  absence  of  a 
formal  complaint  was  for  that  reason  alone  null  and 
void,  because  made  without  jurisdiction.  As  already 
shown  the  Code  of  Civil  Procedure  left  the  question 
where  it  stood  before. 

Upon  the  whole,  I  am  of  the  opinion  that  while 
Judge  Truax  had  the  ppwer  to  vacate  the  order  of  in- 
junction for  the  reason  that  the  proper  practice  had 
not  been  observed  by  the  plaintiffs  in  the  procurement 
of  it,  Judge  Beach  was  not  without  jurisdiction  in 
granting  it.  The  order  therefore  was  not  null  and 
void  ah  initio. 

The  examination,  so  far  made,  sufficiently  estab- 
lishes that  in  every  aspect  that  can  be  taken  of  the 
case  Judge  Beach  had  sufficient  jurisdiction  to  grant 
an  order  of  injunction  in  it,  and  that  consequently  the 
injunction  he  granted  was  valid  in  law  as  long  as  it 
remained  in  force,  and  that  the  defendant  had  no 
right  to  disobey  it.  The  question  of  propriety  arising 
•  from  the  fact,  that  the  learned  judge  referred  to  made 
an  order  in  an  action  about  to  be  commenced  in  this 
court  without  any  proof  before  him  that  the  judges 
of  this  court  were  inaccessible,  does  not  in  any  wise 
impair  his  jurisdiction  in  the  premises.  And  the 
order  having  been  made  in  the  exercise  of  jurisdiction 
which  attached,  it  became  by  operation  of  law  the 
lawful  mandate  of  this  court,  just  as,  in  the  case  of 
The  People  v.  Dwyer  (90  N.  T.  402),  the  order  of  the 
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coanty  judge  became  the  lawful  mandate  of  the  su- 
preme court. 

The  matters  thus  established  fully  dispose  of  the 
complaint  made  by  the  defendant,  that  the  granting 
.  of  the  injunction  was  an  enormous  abuse  of  the  judi- 
.  cial  power.     But  as  this  complaint  was  not  only  in- 
dorsed, but  also  seriously  and  warmly  pressed,  by  the 
,  learned  counsel  for  the  defendant  in  a  manner  which 
I  aroused  public  attention  and  great  public  interest, 
some  additional  remarks  are  called  for. 
^       In  this  country  the  security  of  life,  liberty  and 
.  property  depends  upon  the  respect  which  is  paid  by 
all  classes  to  the  law,  and  everything  and  everj^body 
is  in  some  form  or  other  subject  to  the  law.    Municipal 
corporations  constitute  no  exception.    Though,  per- 
V  haps,  the  action  of  the  mayor  of  the  city  of  New  York 
in  the  matters  relating  to  the  appointment  of  such 
.  oflBcers  as  he  has  the  power  to  appoint,  is  not  so  much 
I  the  exercise  of  a   privilege  or  franchise,  as  Judge 
Truax  seems  to  have  held,  as  the  exercise  of  a  power 
.  and  duty  conferred  and  imposed  by  statute ;  it  is, 
<  nevertheless,  a  power  and  a  duty  of  a  kind  which,  not 
being  of  a  legislative  character,  has  at  all  times,  on  the 
application  of  a  party  individually  aggrieved,  been 
,  subject  to  judicial  scrutiny,  not  for  the  purpose  of 
:  directing  it  affirmatively,  but  to  prevent  abuse.     This 
fully  and  clearly  appears  from  the  decisions  in  Davis 
.  V.  The  Mayor,  &c.  (1  Dicer ^  451) ;  People  v.  Compton 
{Id.  612) ;  People  t>,  Sturtevant  (9  If.  7.  263) :  People 
V.  Dwyer  (90  Id.  402). 
f       Even  State  officers  constitute  no  exception  to  the 
rule.    They  may  be  enjoined  in  a  proper  case  from  the 
^.  performance  of  their  duties  or  from  executing  the  pro- 
.  visions  of  a  statute,  and,  if  the  case  is  a  proper  one,  all 
that  the  law  requires  is  that  the  injunction  shall  be 
granted  by  the  supreme    court,  at  a  general    term 
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thereof,  and  upon  notice  to  the  officer  or  board  to  be 
restrained  {Code  of  Civ.  Proc.  §  605). 

Since  the  ^decisions  in  Davis  v.  Mayor,  People  v. 
Compton,  and  People  v.  Sturtevant  {supra\  and  with 
fall  knowledge  thereof  as  mast  be  assumed,  the  legis- 
lature passed  the  so-called  taxpayers'  acts  hereinbefore 
referred  to,  and  by  them  extended  the  right  of  action 
against  manicipal  corporations  and  the  officers  therein 
specified,  to  a  class  of  plaintiffs  who  represent  no  spe- 
cial private  grievance,  but  only  one  which  they  have 
in  common  with  all  others  belonging  to  or  falling 
within  the  same  class.  This  at  once  disposes  of  all  the 
objections  raised  by  the  defendant  to  the  standing 
of  the  plaintiffs  in  court.  Upon  an  examination  of 
these  acts,  it  will  be  found  that  since  1872,  when  the 
first  of  these  acts  was  passed,  the  right  of  action  itself 
was  greatly  enlarged.  Originally  the  right  of  action 
given  by  the  act  of  1872  extended  only  to  the  preven- 
tion of  waste  or  injury  to  corporate  property  or  funds. 
In  1881,  it  was  so  far  extended  as  to  include  the  pre- 
vention of  any  illegal  act.  As  the  right  of  action  was 
thus  enlarged,  the  duty  imposed  on  the  courts  to  grant 
injunctions  was  correspondingly  increased.  The  courts 
did  not  seek  this  increase  of  jurisdiction.  They  were 
net  even  consulted  about  it.  If  it  is  not  proper  that 
they  should  have  it,  the  legislature  may  and  ought  to 
take  it  away  again.  At  all  events,  the  remedy  is  with 
the  legislature,  and  all  complaints  on  that  score  should 
be  addressed  to  that  body.  While  the  duty  remains 
cast  upon  the  courts  to  entertain  such  suits,  and  to 
grant  injunctions  therein,  they  are  bound  to  obey  the 
will  of  the  sovereign  power  of  the  State  in  the  prem- 
ises. All  they  can  do  is  to  require  full  and  competent 
proof,  and  to  hold  plain tiflFs  to  strict  practice.  The 
officers  of  municipal  corporations,  and  all  other  officers 
covered  by  the  acts  referred  to,  will  do  well  hereafter 
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to  bear  these  matters  in  mind,  and  to  regulate  their 
oflScial  conduct  accordingly. 

Having  shown  that  the  order  of  injunction  was  valid, 
and  that  it  should  have  been  obeyed,  it  now  becomes 
material  to  inquire  into  its  violation  and  the  manner 
in  which,  and  the  circumstances  under  which  it  was 
violated.     It  was  served  with  the  other  papers  herein- 
before enumerated  upon  the  defendant,  as  mayor,  and 
upon  each  of  the  other  defendants  herein  who  were 
aldermen,  on  the  30th  of  December,  1884.  On  the  same 
day  the  bond  given  by  the  plaintiffs  and  approved  by 
Judge  Beach  was  filed  in  the  county  clerk's  office. 
The  injunction  enjoined  and  restrained  the  appoint- 
ment or  nomination,  and  the  confirmation  of  any  nom- 
ination, of  any  person  to  the  office  of  commissioner  of 
public  works  or  the  office  of  counsel  to  the  corporation 
until  the  further  order  of  this  court  to  be  made  and 
entered  upon  a  hearing  to  be  had  the  next  day,  namely 
December  31,  1884,  at  11  o'clock  in  the  forenoon  of 
that  day,  at  a  special  term  of  this  court.    At  the  time 
and  place  specified  the  motion  for  the  continuance  of 
the  injunction  was  duly  argued  on  behalf  of  the  plaint- 
iffs, and  opposed  on  behalf  of  the  defendant  Edson, 
as  well  as  on  behalf  of  certain  others  of  the  defendants, 
before  Judge  Truax,  as  already  stated.     The  defend- 
ant Edson  offered  no  proof  in  denial  of  the  charges 
made  against  him.     Some  of  the  aldermen  did.     The 
arguments  on  the  motion  were  concluded  at  4  P.  M., 
on  the  31st  of  December,  1884,  and  the  judge  reserved 
his  decision.    Thereupon,  a  little  later  on  the  same 
day  and  before  any  decision  had  been  rendered,  the 
defendant  Edson  sent  to  the  board  of  aldermen,  then 
in  session,  the  following  official  message,  viz. : 

**  Mayor' 8  Office. 
"New  York,  December  31,  1884. 
«*To  the  Honorable  the  Board  of  Aldermen  : 

**I  am  advised  by  the  counsel  assigned  me  by  the 
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counsel  to  the  corporation  that  the  injunction  served 
upon  myself  in  the  case  of  Roosevelt  and  others 
against  the  mayor  and  aldermen,  restraining  my  nom- 
ination to  your  honorable  body  of  persons  to  fill  the 
vacancies  now  existing  in  the  public  offices  of  this  city 
is  void. 

'**I  therefore  send  you  the  accompanying  communi- 
cations. **  Franklin  Edson,  Mayor." 

In  the  accompanying  and  some  subsequent  commu- 
nication the  defendant  withdrew  the  name  of  Fitz  John 
Porter  as  commissioner  of  public  works  and  nomin- 
ated and  appointed  Rollin  M.  Squire  to  be  commis- 
sioner of  public  works  and  William  Dorsheimer  to  be 
counsel  to  the  corporation.  The  board  of  aldermen 
confirmed  the  nomination  of  Squire  and  rejected  the 
nomination  of  Dorsheimer. 

This  action  was  a  direct  violation  of  the  order  of 
injunction,  and  by  such  violation  the  object  of  the  ac- 
tion and  the  plaintiffs'  remedy  herein  have  been 
wholly  defeated,  at  least  so  far  as  the  office  of  commis- 
sioner of  public  works  is  concerned. 

The  next  inquiry,  therefore,  must  be  whether  the 
defendant  Edson  has  established  any  excuse  of  which 
the  law  can  take  cognizance. 

He  admits  that  he  took  the  action  complained  of, 
but  insists  that  in  taking  it  he  was  not  actuated  by 
any  intention  of  violating  any  legal  order  of  this  court, 
or  of  any  judge  thereof,  or  of  any'  judge  having  au- 
thority to  make  the  order  of  injunction.*  This  is  mere 
legal  quibbling.  The  order  served  upon  him,  as  already 
shown,  was  legal ;  it  was  the  mandate  of  this  court, 
and  the  action  taken  by  him  was  a  direct  violation  of 
it.  Under  these  circumstances  the  rule  must  be  en* 
forced  which  is  elementary  and  alike  applicable  to 
civil  and  criminal  proceedings,  that  every  man  is  con- 
clusively presumed  to  foresee,  and  consequently  must 
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be  held  responsible  for,  the  direct  and  natural  conse- 
quences of  an  act  purposely  done. 

He  says  that  vacancies  existed  in  the  office  of  com- 
missioner of  public  works  and  the  office  of  counsel  of 
the  corporation,  which,  under  the  statute,  it  was  his 
duty  to  fill.  The  offices  were  not  actually  vacant. 
The  incumbents  held  over  until  their  successors  should 
be  lawfully  appointed.  It  was  no  more  his  duty  to 
fill  such  vacancies  than  it  was  the  duty  of  the  judge 
under  another  statute,  upon  a  proper  application,  and 
upon  proof  that  the  action  proposed  to  be  taken  by 
the  defendant  was  corrupt  and  consequently  illegal, 
to  restrain  him  from  filling  them.  Each  had  a  duty 
to  perform  and  each  had  rights  which  the  other  was 
bound  to  respect.  Of  course  a  long  list  of  cases  may 
be  cited  in  which  the  courts  have  said  that  a  court 
will  not  interfere  with  the  exercise  of  a  discretionary 
power  lodged  by  law  in  a  public  officer  by  substituting 
its  own  judgment  for  his,  and  the  cases  cited  by  the 
learned  counsel  for  the  defendant  belong  to  this  class. 
But  what  was  thus  said,  was  said  after  an  actual  in- 
terference, to  an  extent  which,  upon  examination,  satr 
isfied  the  court  that  it  ought  not  to  interfere  any  far- 
ther;  and  even  then,  in  the  majority  of  cases  at  least, 
the  concession  was  made  that  if  the  evidence  had  been 
strong  enough  to  establish  the  necessity  for  further 
interference  to  prevent  abuse,  injustice,  oppression, 
the  violation  of  a  trust,  or  the  consummation  of  a 
fraud,  the  court  would  have  had  the  power  to  proceed 
farther  and  would  have  exercised  the  power.  These 
cases  simply  hold  that  courts  will  not  restrain  the  er- 
roneous exercise  of  discretion  lodged  by  law  in  a  pub- 
lic officer  as  long  as  he  acts  honestly,  and  they  there- 
fore do  not  apply  to  a  corrupt  and  illegal  exercise  of 
discretionary  power.  They  are  all  cases  which  oc- 
curred prior  to  1881,  and  they  do  not  affect  the  ques- 
tion of  jurisdiction  which  is  decisive  in  the  case  at 
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bar.  For  present  purposes  it  is  snflScient  to  say  that 
if  no  power  whatever  had  ever  existed  in  a  court  of 
equity  prior  to  1881,  to  restrain  the  corrupt  and  illegal 
exercise  of  discretionary  power  vested  in  a  public  offi- 
cer, it  was  expressly  conferred  by  the  statute  passed 
in  that  year. 

He  isays  that  his  term  of  office,  as  mayor,  expired  on 

December  31,  1884,  and  that  he  could  not  wait 
['*]   until  the  rendition  of  a  decision  upon  the  motion 

heard  on  that  day.  From  the  report  of  the  case 
of  People  V.  Compton  et  al.  (1  DueVj  512),  it  appears 
that  in  that  case  Alderman  Sturtevant  made  a  similar 
plea  (p.  529),  and  that  it  did  not  avail  him.  Moreover, 
in  the  present  case,  the  situation  of  aflFairs  on  December 
30  and  31,  1884,  was  in  a  great  measure  created  by  the 
defendant  himself.  The  vacancies  occurred  on  Decem- 
ber 10, 1884.  By  delaying  decisive  action  until  the  very 
close  of  his  term,  the  defendant  had  aroused  public 
suspicion  that  he  had  other  motives  than  a  regard  for 
the  interests  of  the  municipality  he  represented. 

He  says  that  he  was  advised  by  counsel,  and 
believed  that  the  order  of  injunction  was  null  and 
void,  and  that  he  acted  upon  such  advice  and  belief. 
That  this  is  not  an  answer  to  the  proceeding  for  con- 
tempt has  been  repeatedly  held  (Hawley  v.  Bennett, 
4  PaigCy  163  ;  Rogers  v.  Paterson,  Id.  450 ;  Lansing  v. 
Easton,  7  Id,  364  ;  People  v.  Compton,  1  Duer^  512). 
Upon  this  point,  Duer,  J.,  in  pronouncing  the  judg- 
ment of  the  court  in  the  case  last  referred  to,  said  : 
*'  While  upon  this  subject,  we  deem  it  necessary  to 
observe  that  the  advice  of  counsel,  when  stated  in 
general  terms,  as  it  here  is,  will  never  be  accepted  by 
this  court  as  excusing  or  palliating  a  contempt  which 
is  otherwise  manifest  or  proved.  The  advice,  when 
thus  stated,  will  never  be  permitted  to  affect  our  decis- 
ion. To  enable  us  to  regard  it  at  all,  the  names  of  the 
counsel  must  be  given,  and  the  information  that  was 
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laid  before  them,  and  the  exact  import  of  their  advice 
be  fally  stated.  If  the  advice  was  written,  the  writing 
mnst  he  produced  ;  if  oral,  the  fact  that  it  was  given, 
and  its  precise  import,  mnst  be  verified  by  the  affida- 
vits of  the  coansel  who  gave  it.  The  propriety  of  these 
rules,  and  the  necessity  of  adhering  to  them,  will  be 
doubted  by  none  who  have  any  knowledge  of  the  diffi- 
culties that  beset  a  court  in  the  due  administration  of 
its  justice,  and  of  the  means  too  frequently  employed, 
by  a  suppression  of  truth,  to  evade  its  authority." 

And  as  to  the  belief  of  a  party  proceeded  against, 
the  learned  judge  referred  to  said : 

*'  He  who  resists  the  order  or  process  of  a  court  of 
justice,  trusting  to  his  own  belief  of  its  want  of  juris- 
diction, acts,  in  all  cases,  at  his  own  peril,  and  when 
he  is  proved  to  be  mistaken,  is,  in  all  cases,  justly 
punished.  And  I  add  that  it  is  upon  this  principle 
alone  that  the  supremacy  of  the  law,  and  the  just  au- 
thority of  courts  of  justice,  can  be  maintained." 

The  defendant  now  here  advances  the  excuse  that 
he  acted  under  advice  of  counsel  in  general  terms  only. 
The  precise  import  of  the  advice,  and  the  grounds 
["]  upon  which  it  was  given,  are  not  clearly  set  forth. 
It  does  not  appear  whether  the  advice  was  in  writ- 
ing or  oral,  and  neither  writing  nor  affidavit  by  coun- 
sel has  been  submitted.  Under  these  circumstances 
the  case  is  fully  controlled  by  the  authorities  cited. 
The  most  I  can  do  is  to  consider  the  fact  that  the 
advice  was  given  as  claimed  and  believed,  as  an  exten- 
uating circumstance  to  be  considered  in  meting  out 
punishment. 

The  defendant,  by  way  of  excuse,  reiterates  the 
fact  that  the  injunction  was  subsequently  vacated  by 
Judge  Truax.  From  what  I  said  in  the  beginning  as 
to  the  effect  of  this  decision  upon  the  present  motion, 
it  sufficiently  appears  that  the  claim  cannot  be  ac 
cepted  as  a  valid  excuse  for  a  deliberate  violation  of 


CIVIL    PROCEDURE    REPORTS.  29 

RooseTelt «.  EdioD. 

the  injnnction  while  it  was  alive,  and  mere  repetition 
would  answer  no  nsefnl  purpose. 

And  finally  the  defendant,  in  his  affidavit,  says 
that,  in  bringing  the  action,  the  plaintiffs  were  actu- 
ated by  improper  motives,  and  in  this  connection  he 
denies,  what  on  the  hearing  before  Judge  Truax  he 
omitted  to  deny,  viz :  The  truth  of  all  the  charges  of 
corruption  and  illegality  made  against  him  in  the  affi- 
davits upon  which  the  injunction  was  granted.  He 
thus  seeks,  at  this  late  day,  to  raise  an  issue  as  to  the 
real  merits  of  the  action.  That  this  cannot  be  done,  I 
think  I  so  clearly  demonstrated,  both  upon  principle 
and  authority,  in  the  course  of  my  discussion  of  the 
question  of  jurisdiction,  that- no  further  remarks  are 
necessary. 

The  result  is  that  none  of  the  excuses  that  have 
been  advanced  and  considered  has  any  force  or  valid- 
ity in  law. 

Before  proceeding  to  a  final  adjudication,  however, 
it  becomes  necessary  to  pause  for  a  moment  to  notice 
the  distinction  between  criminal  contempts  and  pro- 
ceedings as  for  contempt  in  civil  cases,  and  to  consider 
what  remains  to  be  done. '. 

The  revised  statutes  made,  and  the  Code  of  Civ. 
Proc.  preserved,  such  distinction.  In  the  People  t;. 
Dwyer  (90  N.  y.,  402)  Pinch,  J.,  says  upon  this 
n  point:  **Asit  respects  disobedience  to  the  orders 
of  a  court,  the  sole  difference  appears  to  be,  that  a 
'willful'  disobedience  is  a  criminal  contempt,  while  a 
mere  disobedience  by  which  the  right  of  a  party  to  an 
action  is  defeated  or  hindered  is  treated  otherwise." 

A  very  thorough  and  elaborate  discussion  of  the 
same  question,  as  it  stood  under  the  revised  statutes, 
may  be  found  in  the  People  v.  Compton  (1  i>w^,512). 

Proceedings  for  contempt  are  now  regulated  by  the 
Code  of  Civil  Procedure.  In  addition  to  the  distinc- 
tion already  pointed  out  a  further  distinction  is  as 
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follows :  In  a  proceeding  as  for  contempt  of  conrt  other 
than  a  criminal  contempt,  if  an  actual  loss  or  injarj 
has  been  produced  to  a  party  by  reason  of  the  mis- 
conduct of  the  offender,  a  fine  sufficient  to  indemnify 
the  aggrieved  party  must  be  impo3ed  upon  the  offend- 
er ;  bnt  where  no  actual  loss  or  injury  has  been  shown 
the*  fine  which  may  be  imposed  must  not  exceed  the 
amount  of  the  complainant's  costs  and  expenses,  and 
$250  in  addition  thereto  (§  2284).  In  a  proceeding  to 
punish  for  a  criminal  contempt  the  punishment  may 
be  by-  fine  not  exceeding  $260,  or  by  imprisonment  not 
exceeding  thirty  days  in  the  county  jail,  or  both,  in 
the  discretion  of  the  court  (§  9). 

In  the  case  at  bar  the  plaintiffs  do  not  claim  that 
they  sustained  any  actual  loss  or  injury.  Their  motion 
is  that  the  defendant  be  punished  for  a  criminal  ( on- 
tempt  under  subdivision  8  of  section  8,  which  makes 
^'  a  willful  disobedience  to  its  lawful  mandate''  a  con* 
tempt  of  court. 

Upon  such  a  proceeding  the  party  charged  must  be 
notified  of  the  accusation,  and  have  a  reasonable  time 
to  make  a  defense  (§  10).  To  bring  him  before  the 
court,  one  of  two  method  $  of  proceeding  must  be 
adojjted,  viz.,  he  must  be  brought  in  either  by  and 
under  an  attachment  to  answer  for  the  alleged  con- 
tempt, in  which  cnse  interrogatories  must  be  filed  to 
be  answered  by  him  ;  or  by  an  order  duly  served  upon 
him,  requiring  him  to  show  cause  why  he  should  not 
be  punished  for  the  alleged  offense,  in  which  case  the 
question  is  determined  upon  affidavits  (§  2269). 

The  defendant  now  here  was  personally  served  with 
the  order  requiring  him  to  show  cause  why  he 
["]  should  not  be  punished  for  the  violation  of  the 
injunction,  and  with  the  affidavits  and  other  papera 
upon  which  the  said  order  was  made.  He  appeared, 
submitted  his  proofs,  and  was  heard  in  opposition. 
Under  these  circumstances,  it  is  not  necessary  that  he 
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should  be  brought  once  more  into  coart  on  an  attach- 
ment, and  that  interrogatories  shoald  be  administered 
to  him  prior  to  a  final  adjudication  upon  the  contempt 
charged  against  him  (Mayor,  &c.,  of  N.  Y.  v.  N.  Y.  & 
Staten  Island  Ferry  Co.,  64  N.  T.  622). 

Having  arrived  at  this  point,  the  case  is  now  ripe 
for  a  final  adjudication. 

The  defendant  deliberately  chose  to  place  himself 
towards  this  court  in  a  relation  of  direct  and  open  hos- 
tility. Admitting  the  service  of  the  order  of  injunc- 
tion upon  himself,  which,  upon  its  face,  showed  that 
it  was  granted  in  an  action  brought  in  this  court,  and 
correctly  construing  it  as  commanding  him  to  desist 
from  filling  the  vacancies  in  the  two  offices  referred  to, 
he  chose  to  treat  it  as  an  illegal  assumption  of  judicial 
authority,  and  thereupon  he  proclaimed  in  an  official 
message  to  the  board  of  aldermen  that  it  was  void.  All 
this  was  done  in  the  face  of  an  express  provision  of 
law,  that  the  jurisdiction  of  this  court  in  an  action  or  a 
special  proceeding  brought  therein,  must  always  be 
presumed  (Code  of  Civ,  Pro,  §  266).  He  thus  publicly 
raised  an  issue  with  this  court,  which  this  court  is  com- 
pelled to  meet  and  to  determine.  For  obvious  reasons 
it  would  be  desirable,  were  it  possible,  that  such  issue 
should  be  determined  by  some  other  tribunal.  But  as 
no  such  transfer  can  be  made  of  the  jurisdiction  of  this 
court,  I  have  no  right  to  shrink  from  the  peformance 
of  the  duty  which  the  law  casts  upon  me. 

None  of  the  excuses  advanced  by  the  defendant 
having  any  force  or  validity  in  law,  and  all  his  objec- 
tions, both  of  form  and  substance,  having  been  found 
untenable,  and  nothing  appearing  which  could  furnish 
a  respectable  apology  for  the  omission  of  the  court  to 
take  such  notice  of  the  defendant's  misconduct,  as  is 
due  to  the  interests  of  the  public  and  to  a  proper 
administration  of  justice,  the  defendant,  for  the  rea- 
sons liereinbefore  stated,  must  be  adjudged  to  have 
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been  guilty  of  a  willful  disobedience  to  the  lawful 
mandate  of  this  court,  in  delibemtely  violating  the 
order  of  injunction  served  upon  liim,  and  consequently 
guilty  of  a  criminal  contempt  of  this  court. 

And  now  it  becomes  my  painful  duty  to  decide 
what  the  punishment  shall  be.  In  the  performance  of 
that  duty  I  deem  it  iit  and  proper  to  recall  to  mind 
from  the  sterling  remarks  made  by  Judge  Dcjeb  in  the 
Compton  case  the  following  sentences,  viz. : 

"Our  country  is  great,  flourishing  and  prosperous 
because  the  people  has  at  all  times,  in  the  exercise  of 
its  own  sovereignty;  been  accustomed  and  has  rejoiced 
to  confess  the  sovereignty  of  the  law  as  limiting  and 
controlling  its  own.  It  is  so,  because  we  long  have 
been,  still  are,  and,  I  trust,  will  ever  remain,  a  law- 
reverencing,  law-obeying  and  law-abiding  people.  But 
it  is  manifest  that  this  deep  reverence  for  the  law,  this 
prompt  and  cheerful  submission  to  its  dictates,  this 
fixed  resoke  to  abide  its  determinations,  by  which,  as 
a  nation,  we  have  hitherto  been  distinguished,  are  in- 
separably connected  with  the  confidence  which  is 
reposed  in  those  by  whom  the  law  i^  administered,  and 
can,  in  reality,  subsist  no  longer  than  while  that  con- 
fidence is  felt  and  maintained.  Hence,  none  are  more 
dangerous  enemies  to  our  country  and  its  itstitutions, 
by  whatever  pretext  they  may  seek  to  veil  their  con- 
duct, than  those  who  seek  to  destroy  or  impair  this 
necessary  confidence  by  rash  denunciation,  groundless 
imputations,  open  disrespect,  and  public  disobedience. 
The  inevitable  tendency  of  such  proceedings  is  to 
weaken  and  unsettle  our  government  in  its  very  foun- 
dations, and  in  every  branch  of  its  administration. 
They  strike  at  the  root  of  our  national  prosperity,  and 
poison  and  corrupt  the  fourttain  from  which  all  our 
blessings  flow — the  supremacy  of  the  law,  manifested 
and  sustained  by  the  ready  submission  of  all  to  its 
dictates  and  authority." 
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The  evil  example  thus  referred  to  is,  as  was  said  by 
Jadge  BoswoRTH  in  the  same  case,  still  more  perni- 
cious in  its  tendency  when  set  by  a  man  invested  with 
authority,  who,  by  virtue  of  his  office,  is  a  conservator 
of  the  public  peace. 

The  defendant,  as  mayor,  was  the  chief  executive 
officer  of  the  corporation  of  the  city  of  New  York. 
He  was  elected  to  that  high  office  by  the  votes  of  a 
majority  of  the  electors  of  this  great  city.  He,  above 
all  others,  should  have  set  an  example  of  devotion  and 
submission  to  the  supremacy  of  the  law  as  administered 
by  the  tribunals  created  by  the  sovereign  power  of  the 
State  for  that  purpose.  Occupying  such  a  high  posi- 
tion, his  willful  and  public  disobedience  to  the  posi- 
tive mandate  of  a  court  of  general  jurisdiction  is  an  act 
of  far-reaching  consequences.  Under  these  circum- 
stances, and  inasmuch  as  neither  the  sentence  by  this 
court  in  the  Compton  case  of  Alderman  Sturtevant  to 
imprisonment  for  fifteen  days,  and  the  payment  of  a 
fine  of  $260  into  the  city  treasury,  and  of  a  further  fine 
of  $102.07  to  the  relators  for  their  costs  and  expenses, 
nor  the  sentence  by  the  supreme  court  in  the  Dwyer 
case  of  each  of  the  seventeen  aldermen  to  imprison- 
ment for  thirty  days  and  the  payment  of  a  fine  of 
$260,  deterred  the  defendant  from  defying  the  author- 
ity of  this  court,  the  case  demands  the  infliction  of  the 
highest  punishment  authorized  by  law,  unless  miti- 
gating circumstances  can  be  found  that  can  properly 
be  considered. 

Upon  this  point  I  have,  after  due  deliberation, 
come  to  the  conclusion  that  some  of  the  matters  urged 
as  an  excuse,  but  rejected  as  insufficient  in  law  for 
that  purpose,  ought  to  be  accepted  in  mitigation. 
The  fact  cannot  be  denied  that  the  order  of  injunction 
was  granted  under  circumstances  which  made  it  diffi- 
cult to  ascertain  whether  there  was  or  was  not  juris- 
diction, and  upon  being  advised  by  counsel  that  the 
Vol.  VIL— 3 
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order  was  void,  the  defendant  may  well  have  believed 
it.  Moreover,  the  practice  of  the  plaintiffs  themselves 
in  obtaining  the  injanction,  was  so  faulty  and  irregu- 
lar as  to  lend  color  to  the  theory  that  the  order  was 
invalid.  Upon  the  whole  I  am  charitable  enough  to 
think  that  the  defendant  actually  believed  that  the 
order  was  void. 

But  after  giving  to  the  defendant  the  fullest  benefit 
of  every  extenuating  consideration  that  can  be  pre- 
sented, the  case  still  remains  one  which  calls  for  sub- 
stantial punishment. 

I  therefore  direct  that  for  the  willful  disobedience, 
and  the  contempt  of  which  the  defendant  stands  ad- 
judged guilty,  he  be  imprisoned  in  the  county  jail  for 
the  period  of  fifteen  days,  and  that,  in  addition  thereto, 
he  pay  a  fine  of  two  hundred  and  fifty  dollars. 

And  I  further  direct  that  the  order  to  be  entered, 
and  the  committment  to  be  issued,  be  presented  for 
settlement  on  a  notice  of  two  days  to  the  attorneys  for 
the  defendant. 


SHERMAN,  £T  AL.,  Appellant,  t?.  BOEHM,  bt  al,, 
Respondents. 

N.  T.  Common  Pleas,  Genebal  Tebm 

§638 
DeniaU — When  stricken  <mt  as  tiham. 

Each  denial  of  separate  allegations  of  the  complaint  is  a  separate 
defense,  and  may,  in  a  proper  case,  be  stricken  out  as  sham. 

Where  it  appears  by  uncontradicted  proof,  that  the  defendant  most 
have  personal  knowledge  of  the  allegations  of  the  complaint  which, 
in  the  answer,  he  denies  **  on  information  and  belief,"  such  denial 
may  be  stricken  out  as  sham. 

Way  land  v,  Tysen,  45  iV.  T,  281,  distinguished  and  limited. 

{Decided  January  16,  1885.) 

Note.     {Extract  from  points  of  lioger  Foster  in  Nichols  v.  Lampkin^ 
ante^  1.)    That  defendant  cannot  properly  plead  a  denial  of  knowl- 
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Appeal  from  order  denying  plaintiflPs  motion  to 
strike  out  the  first  defense  to  plaintiffs  first  cause  of 
action.  Such  defense  is  as  follows:  '*And  further 
answering  on  their  information  and  belief  they  deny 
each  and  every  allegation  in  said  complaint  constitut- 
ing the  plaintiffs  first  alleged  cause  of  action."    The 

edge  or  information  safficient  to  form  a  belief  as  to  an  allegation  in 
the  complaint  concerning  a  matter  which  must  necessarily  be  within 
his  knowledge.  See  FUWs  Eit$ay  on  Refomu  under  the  Old  Constitu- 
tion, A.  D.  1847;  1  Fidd's  Worlcs^  260;  and  First  Beport  PraUioe 
Comm.  February  29,  1848;  note  to  section  118,  Practice  Comm.  De- 
cember 81,  1849;  note  to  section  652,  1  Field'sWorhs,  802;  Hall 
•.  Wood,  1  Paige,  404;  Scotto  o.  Hume,  IMt.  M.  Caeee  {Ky.) 
&79;  Taylor  d.  Luthen,  2  Sumner,  228,  881;  Harrison  Ch,  Pr.  181, 
102;  Cooper^s  Eq,  PL  314;  Nichols  i^.  Jones,  6  How.  855;  Blieeo>m 
Code  Pleading,  §  326;  Maynard  v.  New  York  Central  Mills,  10  How. 
Pr.  19  ;  Fales  v.  Hicks,  12  Id,  153;  Richardson  «. -Wilton,  4  Sand. 
708;  Edwards  v.  Lent,  8  Id.  88;  Hauce  «.  Remsen,  1  Code  R.  204; 
Robelin  v.  Long,  40  How.  Pr,  28;  Fallon  v,  Durant,  60  Id.  178; 
Webb  «.  Foster,  45  Super.  Ct.  311.  But  see  Snyder  v.  Bedell  (10 
Bep.  217),  and  Livingston  a,  Hanner  (7  Bos.  670.)  The  same  rule  has 
been  established  in  other  States  (San  Francisco  Gas  Co.  «.  City,  9  CaL 
453;  Wing  v.  Dugan,  8  Bush  [Ky,]  583). 

Some  of  the  earlier  cases,  e.  g,.  Floury  «.  Roger  (9  How.  Pr.  215) ; 
People  c.  McCumber  (15  Id.  186;  8.  C,  affirmed,  18  N,  Y.  815;  S.  C, 
27  Barb.  632);  held,  that  a  denial  of  this  sort  might  be  stricken  out 
as  sham;  and  even  that  a  positive  general  denial  might  be  thus 
stricken  out,  provided  it  could  be  shown  by  affidavits  that  it  was 
clearly  false.  These  cases  were  overruled  by  Wayland  «.  Tysen  (46 
K,  Y.  281).  The  ground  of  the  decision  in  this  case  was  :  That  the 
granting  of  such  a  motion  would  be  tantamount  to  denying  the  de- 
fendant's right  to  a  trial  by  jury.  This  case  has  been  followed  as  to 
a  motion  to  strike  out  as  sham  an  answer,  by  Roby  v.  Hallock,  5  AU). 
N.  C.  86.  Also  see  Grocers'  Bank  c.  O'Rorke  (6  Hun,  18).  It  has, 
however,  been  distinguished  and  limited  by  Kay  o.  Ctmrchill  (10 
*  Ahb.  N.  C.  83).  That  such  a  question,  i,  e.,  as  to  whether  or  not  a 
defendant  can  properly  plead  a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  an  allegation  in  the  complaint  con- 
cerning a  matter  which  must  necessarily  be  within  his  knowledge, 
may  not  be  raised  on  demurrer.  See  Nichols  «.  Lumpkin,  aide,  1 ; 
bnt  see  Fallon  o.  Durant,  60  How.  Pr.  178. 
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motion  was  to  strike  oat  the  defense  as  sham,  or  that 
tbe  answer  be  made  more  definite  and  certain  as  to 
what  allegations  were  so  denied,  and  that  plaintiffs 
have  such  other  and  farther  relief  as  might  be  just. 

The  coart  at  special  term  held  that  the  matter  com- 
plained of  was  a  part  of  a  defense,  it  being  set  forth 
in  the  answer  together  with  other  allegations  and  not 
separately  numbered,  and  as  a  part  of  a  defense  could 
not  be  stricken  out  as  sham  {Code^  §  638),  denied  the 
motion.* 

Winthrop  Parker  J  for  appellants. 

I.  Matter  songht  to  be  stricken  out  is  not  set  forth  by 
description  '*  for  a  first  and  separate  defense,"  it  is  none 
the  less  so  for  that  reason,  and  plaintiffs  should  not  be 
prejudiced  by  defendants'  omission  to  separately  state 
and  number  their  defenses  as  required  by  the  Code.  A 
defense  which  purports  to  deny  each  and  every  allega- 
tion in  the  complaint  constituting  the  first  alleged  cause 
of  action,  is  a  separate  defense  from  its  very  nature,  for 
the  ground  on  which  it  is  predicated  and  proceeds  is 
exclusive  of  matter  in  avoidance  or  of  any  other  defense 
(Benedict  v.  Seymour,  6  How,  698).  The  reasons  given 
in  the  cases  cited  by  Judge  Van  Hoesen,  that  part  of 

*Tbe  following  is  the  portion  of  the  answer  in  question  here  : 

*'  The  defendants,  in  answering  the  first  cause  of  action  set  forth 
in  the  complaint  herein,  admit  the  first  and  second  paragraphs 
thereof,  and  also  ttie  letter,  at  fol.  11  of  said  complaint. 

'*And  further  answering  on  their  information  and  belief,  they 
deny  each  and  every  allegation  in  said  complaint  constituting  the 
plaintiff^s  first  alleged  cause  of  action. 

**And  defendants,  further  answering,  allege  that  they  did  agree 
to  employ  the  plaintiffs  as  their  agents,  as  set  forth  in  the  letter  of 
November  19,  1883,  and  with  the  distinct  understanding  that  they 
could  at  any  time  dispense  with  their  services. 

**  Defendants  further  »illege  that  said  plaintiffs,  of  their  own  voli- 
tion, severed  their  connection  and  terminated  their  agreement  as 
agents  of  defendants.'' 
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a  defense  may  not  be  stricken  out,  are  that  the  remain- 
ing allegations  may  so  become  an  entirely  different 
defense  or  nnintelligible,  bat  this  reasoning  cannot 
apply  to  a  defense  of  denial  complete  in  itself,  and  the 
first  of  said  cases  cited  below  held  a  denial  to  be 
a  separate  defense.  The  admissions  which  precede  this 
first  defense  are  simple  admissions  without  matter  in 
avoidance,  and  are  so  surplusage  and  not  part  of  any 
defense.  The  admissions  which  succeed  it  are  in 
defenses  which  confess  and  avoid,  and  are  so  entirely 
distinct  from  the  defense  of  denial  (Slack  v.  Cotton, 

2  K  D.  S.  398  ;  Collins  v.  Coggill,  7  Jiob.  81 ;  Pratt  i?. 
Jordan,  19  Week.  Dig.  378). 

II.  Denials  upon  information  and  belief  are  unau- 
thorized by  Code,  §  500,  create  no  issue  and  should  be 
stricken  out  (Pratt  v.  Jordan,  19  Week.  Dig.  378). 

III.  Denials  on  information  and  belief  of  allegations 
in  the  complaint,  are  not  sufficient  when  the  ti-uth  or 
falsity  is  within  defendant's  own  knowledge,  and  such 
a  defense  will  be  stricken  out  as  sham,  false  and  evasive 
(Swinburne  d.  Stockwell,  58  How.  312  ;  Ketcham  ?». 
Zerega,  1  B.  D.  S.  653  ;  Hance  v.  Rumming,  2JS.  D.3 
48 ;  Edwards  t).   Lent,  8  How.  28 ;  Byrne  v.  Benton, 

3  Law  Bull  100). 

IV.  Upon  a  motion  made  upon  affidavits  to  strike 
out  an  answer  or  defense  containing  denials,  where  it 
is  satisfactorily  proved  that  the  denials  are  false,  the 
court  may  strike  out  the  defense  as  false  (Elizabeth port 
t.  Campbell,  13  Abb.  86 ;  People  v.  McCumber,  18  N.  Y. 
315 ;  Willet  v.  Metropolitan,  2  Bosw.  678). 

V.  The  case  of  Way  land  v.  Tysen  (45  m  Y.  281),  is 
distinguishable  from  the  case  at  bar,  for  there  we  find 
a  positive  and  verified  denial  on  knowledge,  the  court 
distinctly  placing  refusal  to  strike  out^  on  the  grounds 
that  the  defense  was  the  old  general  issue,  and  that 
prosecution  for  perjury  would  be  the  proper  rem- 
edy for  falsity,  and  saying,  in  effect,  that  defendant, 
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standing  upon  his  oath,  the  case  could  not  be  tried  on 
motion  and  affidavits. 

Jeroloraan  &  Arrowsmith^  for  respondents. 

It  is  well  settled  that  a  court  has  no  power  to  strike 
out  as  sham  an  answer  consisting  of  a  general  denial 
(Way land  v.  Tysen,  45  N.  T.  281,  Newman  v.  Super- 
visors of  Livingstone  Co.,  46  N.  T.  676).  This  motion 
cannot  in  any  event,  be  granted  unless  the  entire 
answer  or  defense  is  sham  (Winslow  v.  Ferguson,  1 
Lans.  436). 

A  defendant  may  deny  the  allegations  in  the  com- 
plaint on  knowledge,  or  upon  information  and  belief. 
Code  Civ.  Proc.  §  524 ;  Stent  v.  Continental  National 
Bank,  6  Abb.  N.  C.  98  ;  Metraz  v.  Pearsall,  6  Abb.  N. 
C.  100. 

J.  p.  Daly,  J. — The  matter  complained  of  is  not 
part  of  a  defense.  Each  denial  of  separate  allegations 
of  the  complaint  is  a  separate  defense  and  may  be 
stricken  out  (Slack  v.  Cotton,  2  E.  D.  S.  400). 

It  appears  from  the  affidavit  on  which  this  motion 
is  made  that  the  denial  in  the  answer  is  false  because 
certain  of  the  transactions  alleged  in  the  complaint 
and  covered  by  the  denial  were  personal  transactions 
between  plainfiflfs  and  defendants.  No  affidavit  was 
interposed  by  defendants  denying  this  statement.  It 
appears,  therefore,  that  a  denial  of  those  personal 
transactions  *'on  information"  is  a  sham  and  false 
denial  and  should  be  stricken  out. 

It  is  no  objection  to  granting  this  motion  that  a 
general  or  specific  denial  cannot  be  stricken  out  as 
sham.  The  decision  in  Wayland  n.  Tysen  (45  N.  Y. 
281),  applies  to  those  denials  made  in  the  form  author- 
ized by  section  600  of  the  Code,  viz :  Absolute  denials 
or  denials  of  information  sufficient  to  constitute  a  basis 
of  belief.    It  has  been  held  that  a  denial  "  on  informa- 
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tion  and  belief"  may  be. made  where  the  defendant 
has  no  positive  knowledge,  and  is  prepared  to  assert 
upon  such  information  as  he  possesses,  that  the  allega- 
tions of  the  complaint  are  false  (Brotherton  v.  Downey, 
21  Siin^  436).  Such  denials  cannot  be  regarded  as  friv- 
olous (Metraz  v.  PearsaJl,  5  Abb.  N.  O.  90) ;  nor  as  irrel- 
evant or  redundant  (Brotherton  v.  Downey,  supra). 

But  it  has  not  been  held  that  such  a  denial  is  not 
subject  to  a  motion  to  strike  it  out  as  sham,  where  it 
appears  by  uncontradicted  proof  that  the  defendant 
must  have  personal  knowledge  of  the  allegations  he 
denies  "on  information."  It  is  in  effect  an  allegation 
in  the  answer  that  the  only  knowledge  which  defend- 
ant possesses  is  derived  from  information,  and  that  he 
has  formed  a  belief  from  such  information  that  the 
averments  of  the  complaint  are  false.  If  that  allega- 
tion is  untrue  because  the  averments  of  the  complaint 
are  of  personal  transactions,  the  remedial  provision  of 
section  538,  permitting  sham  defenses  to  be  struck  out 
on  motion,  should  be  applied,  and  the  decision  in 
Wayland  v.  Tysen  (supra)^  should  not  be  extended  to 
cover  the  case. 

The  allegations  in  this  complaint  which  defendants 
have  denied  **  on  information  and  belief,"  include  per- 
sonal transactions  between  the  parties  as  well  as  mat- 
ters which  are  not  necessarily  within  defendant's 
knowledge. 

The  motion  should  be  granted  striking  out  the 
defense  complained  of  as  sham,  but  with  leave  to  de- 
fendants to  serve  an  amended  answer  on  payment  of 
$10.  costs  of  motion,  $10  costs  of  this  appeal  and  dis- 
bursements. 

Allen,  J.,  concurs. 

Larbemore,  J.  (dissenting.)— The  order  appealed 
from  was  an  application  to  strike  out  as  sham  part  of 
the  defense  to  an  action. 
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This,  it  seems  to  me,  is  not  strict  practice.  There 
was  no  allegation  that  the  defendants  personally  made 
the  contract  and  I  think  that  the  cases  of  Slack  v.  Cot- 
ton (2  JH.  D.  S.  398)  and  Collins  v.  Coggill  (7  Hob.  81), 
should  be  followed  upon  that  point.  Moreover,  a  gen- 
eral denial  is  made,  and  the  rule  of  Wayland  v.  Tysen 
(45  jy.  T.  281),  should  be  applied. 

The  order  appealed  from  should  be  affirmed. 


MARIE,  ET  AL.  V.  GARRISON,  Impl'd,  &o. 

N.  Y.  SuPERioB  Court,  Special  Tebm^  Deoembeb, 

1884. 

§  1011. 
Beforee-^ground*  for  rematal  of. 

Erroneous  ruliogs  by  a  referee  appointed  on  consent  of  parties,  under 
the  Code,  furnish  no  ground  for  his  removal. 

The  court  will  not  be  justified  in  vacating  the  order  entered  on  such 
stipulation  except  on  proof  of  some  act  of  the  referee  tending  to 
show  that  some  means  or  influence  other  than  the  evidence  and 
argument  adduced  before  him,  have  influenced  or  will  influence  his 
decision. 

{Decided  December  11,  1884.) 

Motion  by  defendants  to  remove  referee. 

The  facts  appear  in  the  opinion. 

Henry  L.  Clinton,  for  motion. 

Mason  W.  Tyler  and  Roscoe  Conkling^  opposed. 

Inoraham,  J.— On  the  consent  of  all  the  parties, 
an  order  was  entered  ^^  that  this  action  be  referred  to 
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Hon.  Theodore  W.  Dwight,  of  the  city  of  New  York 
to  hear  and  determine  all  the  issues  in  the  action.'' 
Under  this  order  the  action  was  brought  on  for  trial 
before  the  referee,  the  case  for  the  plaintiff  closed,  and, 
after  the  denial  of  a  motion  for  a  dismissal  of  the 
complaint,  defendants  proceeded  with  their  defense. 

Before  the  close  of  the  defense  defendants  made 
this  motion  to  remove  the  referee  and  vacate  the  order 
of  reference,  on  the  ground  that  the  referee  is  so  biased 
and  prejudiced  in  favor  of  the  plaintiffs,  and  against 
the  defendant  Garrison,  that  he  is  not  impartial,  and 
cannot  be  impartial  between  the  parties  to  the  action, 
and  that  said  referee  is  not  capable  of  applying  the 
well  settled  and  indisputable  principles  of  law  or  the 
ordinary  rules  of  evidence  to  the  facts  proved  before 
him. 

The  defendants,  to  support  the  allegations  of  bias 
and  incapacity,  set  forth  in  their  affidavits  a  great 
number  of  the  rulings  of  the  referee  on  the  trial  of  the 
action  before  him,  and  claim  that  such  rulings  entitle 
defendant  to  the  relief  demanded.  There  is  no  alle- 
gation of  any  action  of  the  referee  showing  any  bias, 
prejudice  or  feeling  on  his  part  against  defendant  or 
in  favor  of  plaintiff,  except  such  as  defendants  claim 
can  be  gathered  from  the  rulings  and  decisions  referred 
to.  All  of  the  rulings  complained  of  were  made  by 
the  referee  on  questions  arising  on  .the  trial  of  the 
action,  and  were  among  the  questions  referred  to  him 
by  the  order  of  reference. 

The  Code  of  Procedure  has  prescribed  the  method 
of  trial  before  a  referee,  and  has  provided  that,  ex- 
cept in  certain  excepted  cases,  of  which  this  is  not 
one,  the  whole  or  any  of  the  issues  in  an  action  must 
be  referred  upon  the  consent  of  the  parties ;  and  where 
the  stipulation  names  the  referee,  the  clerk  must 
enter  an  order  of  course,  referring  the  issue  or  issues 
for  trial  to  that  person  only. 
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The  referee  is  then  given  substantially  the  same 
power  as  is  given  to  a  judge  on  the  trial  by  the  court 
without  a  jury,  and  provision  is  made  for  an  appeal 
from  judgment  upon  a  trial  by  a  refere^,  in  the  same 
manner  as  upon  the  trial  by  the  court  without  a  jury. 

It  will  be  seen  that  these  provisions  have  estab- 
lished a  tribunal  to  a  great  extent  independent  of  the 
court  in  which  the  action  is  pending,  and  founded  on 
the  consent  of  the  parties  to  the  litigation.  It  is  a  trib- 
unal of  their  own  choosing.  The  court  has  no  voice 
in  determining  whether  the  case  should  be  referred  or 
in  selecting  the  person  to  preside  at  the  trial.  If  the 
court  would  not  have  had  the  power  to  choose  the 
referee,  where  the  stipulation  of  the  parties  named  the 
person  to  whom  the  action  shall  be  referred,  it  cer- 
tainly would  not  be  justified  in  vacating  the  order  en- 
tered on  such  a  stipulation,  except  upon  proof  of  some 
act  of  the  referee  tending  to  show  that  some  means  or 
influence  other  than  the  evidence  and  argument  ad- 
duced before  him,  have  or  will  influence  his  decision. 

That  the  court  should  "guard  with  jealous  watch- 
fulness the  rights  of  litigants  to  the  unbiased  judg- 
ments of  a  jury  or  referee  "  should  never  be  lost  sight 
of.  And  any  act  of  a  referee  which  would  give  even 
the  appearance  of  evil  should  be  promptly  rebuked. 
But  nothing  of  that  kind  is  claimed  in  this  case. 

As  to  the  rulings  referred  to,  as  before  stated,  they 
are  decisions  of  the  questions  which  the  parties  have 
consented  should  be  determined  by  the  referee  named. 
They  selected  him  to  decide  such  questions.  The 
Legislature  has  provided  a  method  of  review,  if  he  has 
committed  an  error  in  his  decisions,  and  I  am  of  the 
opinion  that  the  defeated  party  should  be  left  to  his 
remedy  by  appeal. 

I  have  carefully  abstained  from  intimating  an  opin- 
ion as  to  the  correctness  of  the  rulings  complained  of, 
presented  as  they  are  on  this  motion.    Without  the 
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whole  evidence  before  me  it  would  be  impossible  to 
form  an  intelligent  opinion  on  the  subject.  It  is  only 
necessary  to  say  that  no  misconduct  of  the  referee  has 
been  shown,  and  I  think  I  would  not  be  justified  in 
granting  this  motion. 

The  motion  must  therefore  be  denied,  with  costs. 


BRAINERD  v.  WHITE,  Impeaded,  bto. 

Superior  Court  of  the  City  of  New  York,  Special 
Term,  January,  1885. 

§§  450,  1206. 

Married  toomen. — Form  of  actum  and  judgment  agaimt. 

Under  the  Code  of  Civil  Procedure  proceedings  to  enforce  the  liabil- 
ity of  a  married  woman  are  the  same  as  if  she  was  unmarried ;  all 
distinctions  between  tifemme  toU  and  Vifemme  covert^  as  to  the  form 
of  an  action  against  her  and  the  judgment  therein,  are  abolished. 

Where,  in  an  action  against  a  married  woman  on  her  promissory 
note  whereby  she  charged  her  separate  estate  with  the  payment 
thereof,  the  complaint  alleged  that  she  owned  certain  real  estate 
and  asked  jadgment  for  the  amount  of  the  note;  that  the  said  real 
estate  be  charged  with  the  payment  thereof,  and  that  the  same  is  a 
lien  thereon,  and  it  was  conceded  that  the  plaintiff  was  entitled  to 
judgment  for  the  amount  of  the  note, — Held^  that  the  plaintiff 
should  have  a  simple  money  judgment  against  the  defendant,  for 
the  amount  of  the  note  and  interest  with  costs  but  was  not  entitled 
to  the  remainder  of  the  relief  asked. 

Fitzgerald  «.  Quann  (1  N.  7.  Civ,  Pro.  278) ;  Trebing  «.  Vetter  (13 
Abb.  N.  C.  802,  noU),  followed;  Muser  «.  Lewis  (6  iVl  T.  Civ.  Pro. 
185);  Bertles  v.  Nonan  (92  N.  T.  152),  distinguished. 

(J>ecided  January  28,  1885.) 

Action  against  a  married  woman  on  her  promissory 
note. 

The  opinion  states  the  f acts. 
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Henry  Arden,  for  plaintiff. 
Cephas  Brainerd^  for  defendant. 

Ingraham,  J. — The  complaint  in  this  action  alleges 
that  the  defendant  White,  a  married  woman,  made 
her  certain  promissory  note  in  writing,  whereby  she 
promised  to  pay  to  defendant  Manifold  $515,  and 
charged  her  separate  estate  with  the  payment  thereof, 
and  delivered  same  to  said  payee  in  payment  of  an 
indebtedness  for  material  famished  for  work  performed 
on  defendant  White's  separate  estate.  That  the  defend- 
ant White  was  the  owner  of  certain  real  estate  in  the 
city  of  New  York,  particularly  described  in  said  com- 
plaint, and  demands  judgment  against  defendants  for 
the  amount  of  the  note ;  that  said  real  estate  be  charged 
with  the  payment  thereof,  and  that  the  same  is  a  lien 
thereon. 

Plaintiflf  at  the  time  of  the  filing  of  the  complaint 
in  this  action,  viz.:  July  28,  1881,  filed  with  the  clerk 
of  the  city  and  county  of  New  York  a  notice  of  the 
pendency  of  this  action,  describing  the  property  men- 
tioned in  the  complaint. 

That  the  plaintiflf  is  entitled  to  judgment  against 
the  defendant  White  for  the  amount  of  the  note  is  not 
disputed,  but  plaintiff  also  asks  for  a  judgment  that 
the  real  estate  described  in  the  complaint  and  notice 
of  pendency  of  action  be  charged  with  the  payment  of 
the  note,  and  that  the  same  is  a  lien  thereon,  and  to 
this  judgment  defendant  objects. 

Chapter  90  of  the  Laws  of  1860,  as  amended  by 
<5hapter  172  of  the  Laws  of  1862,  was  repealed  by  section 
36  of  chapter  245  of  the  Laws  of  1880,  page  371,  and 
the  regulation  of  actions  by  and  against  married 
women,  are  regulated  by  the  Code  of  Civil  Procedure. 

Section  450  of  the  Code  provides :  '*  In  an  action  or 
special  proceeding  a  married  woman  appears,  prose- 
cutes or  defends  alone,  or  joined  with  other  parties  as 
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if  she  was  single,"  and  section  1206  provides  '^  that  a 
judgment  for  or  against  a  married  woman  may  be  ren- 
dered  and  enforced  in  a  court  of  record,  or  not  of  rec- 
ord, as  if  she  was  single." 

Taking  these  two  sections  together,  I  am  of  the 
opinion  that  it  was  the  intention  of  the  legislature  that 
proceedings  to  enforce  a  liability  of  a  married  woman 
shall  be  the  same  as  if  she  was  unmarried,  and  that  all 
distinctions,  between  ^femrrie  sole  and  difemme  covert^ 
as  to  the  form  of  the  action  and  the  judgment  to  be 
entered,  is  abolished. 

In  Fitzgerald  v.  Quann  (1 N.  T.Civ.  Pro.  273),*  in  con- 
struing section  460,  it  was  held  that  the  effect  of  the  sec- 
tion was  to  eliminate  the  element  of  coverture  from  all 
actions,  and  to  put  the  wife  on  the  footing  of  a  single 
woman  ;  and  this  case  was  followed  by  the  city  court  of 
Brooklyn  in  Trebing  v.  Vetter  (12  Ahh.  N.  C.  302,  note) ; 
and,  although  this  court  has  refused  to  follow  those 
cases  in  Muser  v.  Lewis  (6  N.  Y.  Civ.  Pro.  135), 
so  far  as  to  hold  that  the  Code  does  relieve  the  hus- 
band from  liability  for  the  torts  of  the  wife,  it  was  on 
the  ground  that  by  the  common  law  the  husband  was 
liable  for  the  torts  of  his  wife,  and  as  the  court  of 
appeals  held  in  Bertles  v.  Nunan  (92  N.  Y.  152,  and 
cases  then  cited),  that  the  rules  of  the  common  law 
remain  in  full  force  except  to  the  extent  that  they  are 
clearly  annulled  by  statute,  and  that,  as  no  statute  has 
in  express  terms  annulled  the  husband's  liability,  the 
liability  still  continues. 

The  judgment  in  an  action  against  a  married 
woman,  by  section  1206  of  the  Code,  is  to  be  rendered 
and  enforced  as  if  she  was  single.  If  the  defendant 
White  was  a  single  woman,  it  could  not  be  claimed 
that  plaintiff  would  be  entitled  to  the  judgment  asked 
in  the  complaint.     He  would  be  entitled  to  a  simple 

*  Reyersed  Oct.  1S84,  88  Hun,  652. 
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money  judgment  against  the  defendant,  and  that  is 
the  judgment  he  is  entitled  to  in  this  action. 

The  decision  of  the  general  term  in  this  action  on 
the  motion  to  cancel  the  lis  pendens  was  not  on  the 
ground  that  the  plaintiff  could  maintain  the  action, 
but  that  the  court  would  not  try  the  issue  on  such  a 
motion  (see  opinion  general  term,  reported  in  48  Su- 
perior Court  Reports*). 

Whether  or  not  plaintiff  would  have  been  entitled 
to  the  judgment  asked  for  before  the  passage  of  the 
Code  of  Civil  Procedure,  I  am  of  the  opinion  that 
tinder  the  Code  the  only  judgment  that  can  be  given 
against  a  married  woman  is  the  judgment  that  would 
be  given  against  her  if  single,  and  that  plaintiff  is 
therefore  entitled  to  a  judgment  against  defendant 
for  the  amount  of  the  note  and  interest  with  costs,  bat 
is  not  entitled  to  the  remainder  of  the  relief. 


HAYES,  As  Assignee,  etc.,  op  GRANT,  Appellant, 

7>.  DAVIDSON,  Sheriff  of  the  City  and 

CouNTT  of  New  York,   et  al., 

Respondents. 

Court  of  Appeals,  January,  1885. 

§§  1421-1427, 

Skeriff.—SvUtittaion  of  indemnitors  fBty  in.  action  far  trespasB.-^Proof 
required  on  application.— Paioer  of  court,— Conetmction  of  statute. 

The  proTieions  of  the  Code  of  Civil  Procedure  (§§  1421-1427)  which 
authorize  the  substitution  of  the  sheriff»8  indemnitors  in  his  place, 
la  an  action  against  him  for  wrongfully  seizing  and  converting 
personal  property  are  clearly  in  derogation  of  the  common  law  anci 

•  Brainerd  v.  White,  48  N,  T.  Super'.  Ot.  (J.  dk  8.)  399;  S.  C,  12 
Abb.  Jf.  0.  407.  ' 
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common  right,  and  must  be  strictly  construed  and  not  ezteoded 
beyond  their  express  provisions  and  clear  import  ;[^J  and  if  they  are 
capable  of  two  interpretations,  that  one  must  be  adopted  which 
conforms  most  nearly  to  the  rules  of  the  common  law  and  en- 
croaches the  leact  upon  the  individual  rights  affected  by  them.[*] 

On  an  application  under  section  1421  et  teq.  of  the  Code  of  Civil  Pro- 
cedure for  the  substitution  of  the  indemnitors  of  the  sheriff  in  his 
place  as  defendant  in  an  action  against  him,  it  must  affirmatively 
appear  in  the  moving  papers  that  the  bond  or  bonds  were  executed 
and  delivered  before  the  commencement  of  the  action,  and  where 
that  fact  does  not  appear  the  court  is  not  authorized  to  order  the 
substitution.  [^*  J 

A  wide  discretion  is  conferred  by  law  upon  the  court  in  granting  or 
refusing  the  substitution  of  the  sheriff^s  indemnitors  as  defendants 
in  his  stead  in  an  action  against  him,  provided  for  by  section  1421 
et  seq,  of  the  Code  of  Civil  Proccdure[.'] ;  but  upon  appeal  from  an 
order  granting  such  substitution,  the  court  of  appeals  is  entitled  to 
review  the  action  and  question  the  grounds  of  the  proceeding  of 
the  court  below,  only  where  it  has  made  an  order  clearly  beyond 
the  jurisdiction  conferred  upon  it  by  the  statute.  [^] 

Hayes  v.  Davidson  (6  N.  7.  Civ,  Pro.  877),  reversed. ['] 

{Decided  January  20,  1885.) 

Appeal  from  an  order  of  the  supreme  court,  first 
department,  general  term,  aflSrming  an  order  of  the 
special  term,  substituting  certain  indemnitors  of  the 
sheriff  as  defendants  in  his  place,  in  an  action  for  the 
taking  of  property  claimed  by  the  plaintiff. 

The  opinion  of  the  general  term  is  reported ; 
6  N.  T.  Oiv.  Pro.  377. 

The  sheriff. of  the  city  and  county  of  New  York,  on 
January  4,  1884,  and  subsequent  to  the  making  of  a 
general  assignment  by  Duncan  A.  Grant,  for  the  bene- 
fit of  his  creditors,  seized  certain  personal  property, 
which,  before  said  assignment^  belonged  to  said  Grant, 
under  four  attachments  and  one  execution,  issued 
against  him  in  favor  of  as  many  different  creditors. 
Two  other  attachments  were  issued  to  the  said  sheriff 
against  said  Grant,  on  January  12  and  26  respectively, 
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and  on  January  14  another  execution  was  issued 
against  him. 

Subsequently  the  plaintiff,  who  had  been  appointed 
assignee  of  said  Grant  in  place  of  his  original  assignee, 
brought  this  action  against  the  sheriff  to  recover 
$50,000  damages  for  the  taking  and  conversion  of  said 
property. 

The  property,  with  the  exception  of  about  $2,000  or 
$4,000  worth,  which  was  returned  to  the  plaintiff,  was 
sold  March  4,  1884,  for  between  $15,000  and  $16,000. 
The  amount  called  for  by  the  several  processes  against 
said  Grant  was  $12,811.67,  of  which  about  $12,000  was 
paid  out  of  the  proceeds  of  the  sale,  the  later  processes 
being  returned  unsatisfied. 

Thereafter,  in  September,  1884,  four  motions  were 
made  by  as  many  sets  of  indemnitors,  by  which  each 
of  the  several  sets  of  indemnitors  sougbl  to  be  substi- 
tuted as  defendants  in  this  action  in  place  of  the 
sheriff.  The  bonds  of  these  indemnitors  were  given  at 
different  times,  viz.,  January  9,  15  and  29,  and  Febru- 
ary 13,  1884,  and  in  different  actions,  and  were  for 
sums  aggregating  $24,500.  It  did  not  appear  that  any 
particular  portion  of  the  property  was  seized  under 
any  one  process. 

The  court,  at  special  term,  granted  an  order  substi- 
tuting the  indemnitors,  making  the  motions,  as  defend- 
ants in  i^lace  of  the  sheriff  (without  imposing  any 
terms),  and  the  general  term  affirmed  the  order. 

Further  facts  appear  in  the  opinion. 

Peter  Condon^  for  the  plaintiff-appellant. 

Oeorge  F.  Langbein  {Langbein  Bros.  <fe  Langhein^ 
attorneys);  Blumenstiel  cfe  Hirsch ;  and  Edward  S. 
Hatch^  for  indemnitors,  respondents. 

William  BourJce  CocJcran^  for  the  sheriff,  respon-. 
dent. 
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RuGER,  Ch.  J. — This  is  an  appeal  from  an  affirm- 
ance by  the  general  term  of  an  order  of  the  special 
term,  discharging  the  sheriff  from  his  liability  to  the 
plaintiff  for  an  alleged  trespass  in  seizing  and  convert- 
ing his  property,  and  sabstitntiog  in  his  place  as  de- 
fendant, several  persons  who  claim  to  have  indemnified 
the  sheriff  for  his  acts  in  seizing  the  property.  The 
motion  was  made  under  the  provisions  of  the  Code  of 
Civil  Procedure  embraced  in  the  several  sections  num- 
bered 1421  to  1427  inclusive.  Section  1421  reads  as 
follows:  "When  an  action  to  recover  a  chattel,  here- 
after levied  upon  by  virtue  of  an  execution  or  a 
warrant  of  attachment ;  or  to  recover  damages  by 
reason  of  a  levy  upon,  detention  or  sale  of  personal 
property  hereafter  made  by  virtue  of  an  execution 
or  a  warrant  of  attachment,  is  brought  against  an 
officer,  or  against  a  person  who  acted  by  his  com- 
mand, or  in  his  aid,  if  a  bond  or  written  undertaking, 
indemnifying  the  officer  against  the  levy  or  other  act 
was  given  in  behalf  of  the  judgment  creditor,  or  the 
plaintiff  in  the  warrant  hrfore  the  action  was  cora* 
menced,  the  person  jot  persons  who  gave  it,  or  the 
survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicants  as 
defendants  in  the  action  in  place  of  the  officer  or  the 
persons  so  acting  by  his  command  or  in  his  aid."  Sec- 
tion 1422  provides  that  in  case  the  pleadings  do  not 
show  that  the  case  is  one  where  the  order  may  be 
granted,  the  facts  may  be  otherwise  shown,  and  that 
the  moving  papers  must  contain  a  written  consent 
duly  executed,  acknowledged  and  certified  on  the  part 
of  the  applicant  to  be  made  defendant.  Section  1423 
authorizes  the  court  to  impose  such  terms  upon  grant- 
ing the  order  as  justice  may  require.  Section  1424 
provides  that  when  the  indemnity  given  by  the  appli- 
cant relates  only  to  a  part  of  the  property,  that  the 
action  may  be  divided  and  the  applicants  be  admitted 
Vol.  VH— 4 
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to  defend  as  to  that  part  of  the  action  which  affects 
the  property  in  which  they  are  interested.  These 
provisions  of  the  Code  are  new,  and  constitute  a  seri- 
ous and  important  innovation  upon  the  law  as  it  stood 
previous  to  their  enactment.  Their  constitutionality 
has  been  seriously  questioned  heretofore  in  this  court, 
and  was  affirmed  by  us  only  after  much  hesitation  and 
by  a  divided  court.* 

This  statute  is  clearly  in  derogation  of  the  commoa 
law  and  common  right,  and  by  settled  rules  of  in- 
[*]    terpretation  must  be  strictly  construed,  and  not  ex- 
tended beyond  its  express  provisions  and  clear  im- 
port (McCluskey  v.  Cromwell,  11  N.  Y.  693;  Sprague 
V,  Birdsall,  2  CowAl^  ;  4  Mass.  145,  473).    If  the  terms 
in  which  it  is  concluded  are  susceptible  of  two  in- 
[']    terpretations,  that  one  must  be  adopted  which 
conforms  most  nearly  to  the  rule  of  the  common 
law  and  encroaches  the    least  upon  the  individual 
rights  affected  by  it. 

The  propriety  of  the  legislation  in  question  was 
sought  by  the  codifiers  to  be  made  to  appear  by  a 
rr-ference  to  the  case  of  Peck  v.  Acker  (20  Wend.  605)  ; 
where  it  was  held  that  an  officer  sued  for  an  official 
act  has  the  right  to  appoint  his  own  attorney  and 
manage  the  defense,  notwithstanding  he  has  been  fully 
indemnified  by  the  party  whose  process  he  was  exe- 
cuting, and  such  party  desires  to  conduct  the  defense. 
When  it  is  considered  that  such  party  can  easily  attain 
the  same  advantage  in  all  cases  where  it  is  proper  that 
he  should  be  exclusively  entitled  to  defend  by  inserting 
a  condition  to  that  effect  in  his  bond  of  indemnity,  the 
reason  hardly  seems  sufficient  to  justify  so  radical  an 
encroachment  upon  the  rights  of  a  party  whose  prop- 
erty has  been  unlawfully  seized  (Preston  v.  Gates,  17 

*  Hein  v.  David8«)n  (Ct.  App.  June,  1884),  5  N.  T,  Civ.  Pro.  391, 
rev'g  S.  C,  5  Jf.  Y.  Oiv.  Pro.  28.  See  also  Hessberg  v.  Reilly,  8 
Jd.  165. 
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Hun^  92).  The  act  is  one  of  doubtful  propriety,  and 
the  cases  must  be  rare  when  any  useful  purpose  can  be 
served  by  depriving  a  party  of  his  lawful  remedy 
against  the  individual  who  injured  him  and  compelling 
him  to  litigate  his  demands  with  persons  who  were  not 
apparently  participants  in  the  wrong  out  of  which  his 
action  arose,  and  as  to  whose  liability  and  its  extent 
many  embarrassing  questions  may  arise. 

A  wide  latitude  is  conferred  by  the  law  upon  the 

court  in  granting  or  refusing  the  substitutions 

[']    provided  for  by  the  act,  and  many  cases  must  arise 

where,  in  the  exercise  of  a  sound  discretion,  the 

substitution  applied  for  should  be  refused. 

We  think,  the  case  in  hand  is  one  of  that  character. 
In  a  case  where  the  property  taken  consists  of  numer- 
ous articles  of  large  value,  and  has  been  seized  upon 
Sf  parate  and  distinct  levies  under  numerous  processes 
at  different  times,  as  to  some  of  which  indemnity  has 
been  given  and  others  not,  and  where  the  indemnity 
refers  to  different  seizures,  and  the  penalties  of  the 
respective  bonds  vary  largely  in  amount,  and  some 
indemnitors  apply  for  substitution  and  others  do  not, 
it  seems  to  us  that  the  invitation  to  exercise  the  power 
granted  to  the  court  under  the  act,  in  the  exercise  of  a 
sound  discretion,  might  well  have  been  declined. 

We  have,  however,  nothing  to  do  with  any  discre- 
tionary exercise  of  power  by  the  court  below,  in 
[*]  granting  or  refusing  the  relief  applied  for.  It  is 
only  where  it  has  made  an  order  clearly  beyond 
the  jurisdiction  conferred  upon  it  by  the  act,  that  we 
are  entitled  to  review  its  action,  and  question  the 
grounds  of  its  proceeding. 

The  letter  of  section  1421  would  seem  to  contem- 
plate a  seizure  by  the  officer  of  property  under  a  single 
execution  or  attachment,  and  the  substitution  of  in- 
demnitors liable  upon  a  single  bond  where  the  liability 
of  the  obligors  is  necessarily  co-extensive  with  that  of 
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the  officer  whose  position  as  defendant  they  seek  to 
occupy.  In  sach  a  case,  the  rights  and  remedies  of 
the  party  claiming  the  ownership  of  the  property  are 
but  little  interfered  with  by  allowing  a  substitution, 
and  we  have  held  that  the  legislature  in  such  case 
might,  constitutionally,  restrict  the  remedy  of  a  party 
to  the  indemnitors  of  the  sheriff,  who  were  the  real 
authors  of  the  alleged  wrong. 

In  this  case,  however,  the  applicants  seek  to  go  still 
further,  and  substitute  numerous  indemnitors  liable 
for  distinct  and  separate  levies,  and,  who  have  not, 
perhaps,  indemnified  the  sheriff  at  all  for  the  original 
seizure  of  the  property  upon  which  he  became  liable 
to  the  plaintiff.  Not  only  this,  but  the  order  of  the 
court  below  makes  such  applicant  a  joint  defendant 
with  numerous  other  applicants  applying  by  other 
attorneys  and  in  separate  proceedings,  although  the 
individual  consents  of  such  of  the  several  indemnitors 
appearing  in  the  record  authorize  only  an  order  mak- 
ing the  applicant  alone  a  party  defendant  in  the 
action. 

The  plain  reading  of  the  act  makes  the  authority  of 
the  court  to  order  such  a  substitution  depend  upon 
the  written  consent,  duly  authenticated,  of  the  party 
applying,  and  it  is  quite  obvious  that  the  court  has  no 
right  to  make  him  liable  in  any  other  form,  or  subject 
to  any  other  conditions  than  those  expressed  or  implied 
in  his  consent. 

Without,  however,  determining  the  question  re- 
ferred to,  we  think  a  fatal  ground  of  objection  to  the 
order  exists  in  the  omission  of  the  moving  papers 
[*]  to  show  that  the  applicants  became  indemnitors  to 
the  sheriff  before  the  commencement  of  this  action. 
Neither  the  summons,  complaint  nor  answer  appear  in 
the  record,  and  the  motion  purports  to  be  made  alone 
upon  four  certain  affidavits,  and  the  respective  con- 
sents of  the  several  indemnitors  applying  to  be  substi- 


CIVIL    PROCEDURE    REPORTS.  53 

Hall  0.  Conger. 

tnted  as  defendants.  These  affidavits  purport  to  be 
made  by  the  several  attorneys  of  the  various  applicants, 
and  contain  all  of  the  proof  upon  which  the  motion  is 
founded. 

Although  it  appears  from  them  that  the  seizure  of 
the  property  sued  for  was  made  by  the  sheriff  on  Jan- 
uary 4,  1884,  and  the  various  indemnity  bonds  were  all 
executed  between  January  9  and  February  13  thereaf- 
ter ;  it  does  not  appear  when  the  plaintiff's  action  was 
commenced,  or  that  the  bonds  were  executed,  prior 
thereto.  For  aught  that  appears  in  this  case,  the 
action  might  have  been  commenced  before  any  of  the 
bonds  were  executed  or  delivered.    It  is  expressly 

made,  by  the  act,  one  of  the  conditions  of  the 
n    application,    that   the   persons  applying  became 

indemnitors  before  the  commencement  of  the 
action.  This  fact  should  appear  affirmatively  in  the 
moving  papers.  Not  appearing  in  this  case,  the  court 
below  was  not  authorized  to  grant  the  order  appealed 
from. 

The  order  of  the  general  and  special  terms  should 

be  reversed,  and  the  motion  denied,  with  costs  in 
17]    all  the  courts. 

All  concurred. 


HALL  V.  CONGER. 


SUFBEHE    COUET,    FiRST     DEPARTMENT,    NeW     YoRK 

County,  Special  Term,  January,  1885. 

§§  649,  subd.  4,  567. 

It  is  not  necessary  as  a  condition  to  the  granting  of  an  order  of  arrest 
pursuant  to  subdivision  4  of  section  540  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  arrests  in  actions  on  contract  other  than 
a  promise  to  marry,  where  the  defendant  was  guilty  of  fraud  in 
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contracting  or  iDcarring  the  liability,  that  a  complaint  should  be 
submitted  to  the  court  or  justice  granting  such  order,  nor  that  the 
coutents  of  the  complaint  should  be  stated  in  an  affidavit,  nor  that 
auy  complaint  should  be  in  existence  at  the  time  such  order  is 
granted. 
(Decided  January  12,  1885.) 

Motion  by  defendant,  to  vacate  an  order  of  arrest. 

The  order  of  arrest  in  question  was  granted  under 
subdivision  4,  of  section  649,  of  the  Code  of  Civil  Pro- 
cedure. The  ground  of  the  motion  to  vacate  it  was 
that  there  should  have  been  presented  to  the  justice 
who  granted  the  order,  either  a  complaint  or  an  affida- 
vit stating  its  contents,  and  that  that  had  not  been 
done. 

Andrews,  J. — In  my  opinion,  it  is  not  necessary, 
as  a  condition  to  the  granting  an  order  of  arrest,  pur- 
suant to  subdivision  4  of  section  649  of  the  Code  of 
Civil  Procedure,  that  a  complaint  should  be  submitted 
to  the  court,  or  justice,  granting  such  order,  nor  that 
the  contents  of  the  complaint  should  be  stated  in  an 
affidavit,  nor  that  any  complaint  should  be  in  existence 
at  the  time  such  order  is  granted. 

Sections  649  and  660  enumerate  and  define  the 
**  cases,"  that  is,  the  classes  of  actions,  in  which  a 
defendant  may  be  arrested,  but  do  not  attempt  to  pre- 
scribe the  papers  upon  which  the  order  may  be  made. 
The  latter  matter  is  dealt  with  in  section  567,  which 
provides  as  follows :  The  order  may  be  granted  in  a 
case  specified  in  section  five  hundred  and  forty-nine  of 
this  act,  where  it  appears,  by  the  affidavit  of  the 
plaintiff  or  any  other  person,  that  a  sufficient  cause  of 
action  exists  against  the  defendant,  as  prescribed  in 
that  section. 

Where  the  application  is  made  under  subdivision  4, 
of  section  649,  the  affidavit  must  show  that  the  action 
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i8  on  contract,  express  or  implied,  other  than  a  prom- 
ise to  marry,  and  that  the  defendant  was  guilty  of  a 
frand  in  contracting  or  incurring  the  liability.  So  far 
as  I  can  see,  there  is  nothing  in  section  557,  nor  else- 
where in  the  Code,  which  requires  that  a  complaint 
should  accompany  the  aflBdavit,  or  be  referred  to  in 
it. 

This  view  is  confirmed,  if  confirmation  were  neces- 
sary, by  section  658,  where  it  is  provided  that  the  order 
may  be  granted  to  accompany  the  summons,  but  that 
at  any  time  after  the  filing  or  service  of  the  complaint, 
the  order  must  be  vacated,  on  motion,  if  the  complaint 
fails  to  set  forth  a  sufficient  cause  of  action,  as  required 
by  section  550.  That  is  to  say,  an  order  of  arrest  may 
be  granted  under  subdivision  4  of  section  549,  upon  an 
affidavit  setting  forth  facts,  showing  that  a  cause  of 
action  exists  against  the  defendant  under  that  subdi- 
vision, but  the  order  must  be  vacated,  immediately, 
upon  the  filing  or  service  of  the  complaint,  if  a  cause 
of  action  under  the  same  subdivision  is  not  therein  set 
forth. 

Upon  the  reason  of  the  thing,  I  do  not  see  that  it  is 
of  any  consequence  to  the  defendant  that  the  complaint 
should  be  presented  with  the  affidavit  when  the  order 
is  granted,  nor  that  it  should  then  be  in  existence.  The 
complaint  must  set  forth  facts  showing  the  fraud,  and 
the  plaintiff  cannot  recover  unless  the  fraud  is  proved 
upon  the  trial ;  and,  as  above  stated,  the  order  must 
be  vacated  at  once  if  the  complaint,  when  filed  or 
served,  does  not  contain  a  complete  cause  of  action 
under  said  subdivision  4. 

Upon  the  merits  of  this  case,  as  the  affidavits  are 
conflicting,  the  issue  of  fraud  cannot  be  properly  dis- 
posed of  by  the  judge  at  chambers  upon  ex  parte  state- 
ments, but  must  be  tried  with  the  other  issues  in  the 
action. 

Motion  denied,  with  $10  costs. 
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TOWNSEND  V.  COON. 

SuPEEMB  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  December,  1884. 

§§  483,  484,  488,  subd.  7. 

Demurrer.^Mi^inder  of  cauae$  of  action^Stating  tmeral  oatua  of 
action  in  one  count. 

A  violation  of  the  proYision  of  the  Code  ({  488)  that  canses  of  action 
in  a  complaint  shall  be  separately  stated  and  numbered  is  not 
ground  for  demurrer;  the  remedy  is  by  motion. 

A  complaint  settin/r  out  three  causes  of  action,  viz:  for  breach  of  con- 
tract to  employ ;  for  personal  injuries,  and  for  injuries  to  personal 
property  is  demurrable  on  the  g^rouud  that  such  causes  of  action  are 
improperly  united  in  the  same  complaint,  and  that,  notwithstanding 
they  are  stated  in  a  single  count. 

(Decided  December,  1884.) 

Demarrer  to  complaint  on  the  ground  that  several 
causes  of  action  are  improperly  united  therein. 

The  substance  of  the  complaint  and  other  facts  are 
stated  in  the  opinion. 

The  demurrer  set  forth  the  grounds  thereof  in  the 
following  words :  "That  several  causes  of  action  have 
been  improperly  united,  as  follows,  viz. :  One  for 
breach  of  contract  of  hire  of  services ;  a  second  being 
in  tort  to  recover  for  injuries  to  personal  property, 
namely,  said  plaintiff's  household  goods  and  effects; 
a  third  being  for  personal  injuries,  to  recover  damages 
for  the  loss  of  the  services  of  the  plaintiff's  wife,  by 
reason  of  the  wrongful  acts  of  the  defendant,  in  fright- 
ening and  making  sick  his,  plaintiff's,  said  wife." 

Wm.  E.    Nottingham  {Ooodelle  <6   Nottingham^] 
attorneys),  for  defendant  and  demurrer. 

F.  K.  FuUer^  for  plaintiff,  opposed. 
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Churchill,  J.— The  complaint  in  this  action  con- 
tains but  a  single  connt ;  in  that.count  it  is  averred : 

1.  That  the  parties  entered  into  a  contract  which 
the  plaintiff  performed  so  far  as  permitted  by  the  de- 
fendant, but  which  the  defendant  wrongfully  broke. 

2.  That  the  defendant  with  force  and  violence  cast 
the  plaintiff  and  his  family  out  of  doors  and  into  the 
street,  and  frightened  and  made  sick  his  wife, 
whereby  he  was  put  to  expense  for  medical  ser- 
vices. 

3.  That  the  defendant  with  force  and  violence  cast 
his  goods  and  furniture  into  the  street  and  broke  and 
injured  his  furniture. 

General  damages  are  alleged  in  the  sum  of  one 
thousand  dollars.  The  averments  state  three  causes  of 
action,  viz  :  An  action  for  breach  of  contract,  one  for 
personal  injuries,  and  one  for  injuries  to  personal  prop- 
erty. 

The  Code  provides  that  such  causes  of  action  in  a 
complaint  shall  be  separately  stated  and  numbered 
(§  483).  A  violation  of  this  section  must  be  corrected 
by  motion  and  is  not  ground  of  demurrer.  (Henderson 
V.  Jackson,  40  How.  Pr.  168.*) 

But  the  causes  of  action  mentioned  in  this  com- 

*To  the  same  effect,  Bass  f>.  Comstock,  88  N,  Y.  21,  aff'g  S.  C, 
86  Hc^,  Pr,  882;  Fickett  v.  Brice,  22  How.  Pr.  105;  Moore  «.  Smith, 
10  Id,  861;  Peckham  v.  Smith,  9  Jd,  436;  Robinson  v.  Hudd,  9  Id. 
878;  GoodiDgv.  M'Alister,  9  Id.  123;  Forsyth  t>.  Edminston,  11  Id. 
408;  Wallerv.  Ruskin,  12 Id,  28;  Donnan  v.  Kellanc,  14  Id.  184;  S.  C, 
A  Abb.  Pr.  202;  Woodbury  v.  Sackrider,  2  Abb.  Pr.  402;  Badger  c. 
Benedict,  4  Id.  176,  affg  8.  C,  1  HiU,  415;  Cook  v.  Chnse,  3  Duerj 
643;  Harsen  v.  Bayaud,  6  Jd.  650;  Anderson  v.  Hill,  53  Barb.  238; 
Heas  V.  Buffalo  &  Niagara  Falls  R.  R.  Co.,  29  Id.  395;  and  see  also 
Wright «.  Wright,  54  N,  T,  437;  Emery  ©.  Pease,  20  Id.  62;  Williams 
•.  8lot6,  70  Id.  601 ;  Wetmore  «.  Porter,  92  Id.  76.  Contra^  Van 
Namee  «.  People,  9  Em.  Pr.  198;  Colwell  ©.  N.  Y.  &  Erie  R.  R. 
Co.,  9  Id.  811;  Getty  v,  Hudson  River  R.  R.  Co.  8  Id.  177;  Pike  «. 
^Van  Wonner,  6  Id.  171;  Durkee  o.  Washington  R.  R.  Co.,  4  Id.  226. 
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plaint  are  not  such  as  can  be  united  in  the  same  com- 
plaint. (Code  §  484 ;  Teall  v.  City  of  Syracuse,  32 
Ilun^  332.)  This  is  a  ground  of  demurrer  {Code  of 
Civil  Procedure^  §  488,  sub.  7),  of  which  the  defendant 
may  avail  himself  notwithstanding  the  unity  of  the 
causes  of  action  in  a  single  count.  (Wiles  v.  Suydam, 
64  N.  T.  173.) 

The  demurrer  is  therefore  sustained  with  costs  to 
be  taxed  with  leave  to  the  plaintiff  to  amend  upon  the 
payment  of  such  costs.) 


SIEGRIST,     Respondei^t,    v.    HOLLOWAT    akd 
Another,  Appellants. 

SuPEEMB   Court,    Fourth   Department,   General 
Term,  January,  1886. 

§3236. 

CoBU.—On  motion  for  new  trial. — How  granted. — When  discretionary. 

Costs  on  granting  or  denying  a  motion  for  a  new  trial  are  in  the 
discretion  of  the  coart. 

Where  a  defendant  moved  on  a  case  before  a  county  judge  for  a  new 
trial,  which  motion  the  judge  denied,  writing  an  opinion  in  which 
no  mention  was  made  of  costs,  and  the  plaintiff  thereupon  entered 
an  order  denying  the  motion  with  $10  costs,  which  order  was  not 
settled  or  allowed  by  the  judge,— J3tW,  that  the  granting  of  cosU 
was  within  the  discretion  of  the  court;  that  as  costs  were  not 
awarded  to  the  plaintiff  the  order  as  entered  was  unauthorized  and 
erroneous;  that  amotion  by  defendant  to  correct  the  order  by  strik- 
ing out  such  provision  for  costs  should  have  been  granted,  and 
that  on  Buch  motion  the  court  had  no  jurisdiction  to  grant  relief  to 
the  plaintiff,  and  could  not  deny  the  motion  and  approve  the  order» 

{Deeided  January,  1884.) 


CIVIL    PROCEDURE    REPORTS.  69 

Siegrist  0.  Hollo  way. 

Appeal  from  an  order  of  the  Erie  county  court, 
denying  a  motion  made  by  the  defendant  to  correct  a 
previous  order  awarding  costs  against  the  defendants, 
on  the  denial  of  a  motion  by  them  for  a  new  trial. 

Sufficient  facts  are  set  forth  in  the  opinion. 

Edmund  J,  Plumley^  for  defendant-appellant. 

The  decision  of  the  court,  which  denied  defendants' 
motion  for  a  new  trial,  did  not  award  costs,  and  the 
order  entered  on  the  decision  should  not  have  been 
broader  than  the  decision.  Savage  v.  Belyea,  3  How.  Pr. 
276 ;  La  Farge  v.  Van  Wagenen,  14,  Id.  64.  To  entitle 
plaintiffs  to  costs,  the  decision  should  have  expressly 
awarded  costs.  Morrison  v.  Ide,  ^How.  Pr.  304  ;  Nellis 
V.  De  Forrest,  6  Id.  413 ;  Board  Com'rs  v.  Spofford, 
3  HuTiy  52 ;  Combs  v.  Combs,  62  How.  Pr.  304.  This 
is  certainly  true  unless  costs  follow  as  a  legal  right, 
independently  of  all  discretion  in  the  court  making  the 
decision.  If  the  matter  of  awarding  costs  rests  wholly 
in  the  discretion  of  the  court,  the  plaintiff  cannot  have 
costs. 

The  matter  of  awarding  costs  did,  in  this  case,  rest 
wholly  in  the  discretion  of  the  court.  Code  of  Civ. 
Pro.  §  3236. 

William  L.  JoneSy  for  plaintiff-respondent. 

Section  3239  provides  that  upon  such  appeals  "the 
respondent  is  entitled  of  course  to  the  costs  of  the  ap- 
peal." .  .  .  "The  right  to  costs  is  substantial,  and  when 
claimed  by  a  party,  as  in  the  present  case,  by  the  posi- 
tive provision  of  the  statute,  does  not  involve  any 
question  of  discretion.  Turgis  v.  Spofford,  68  N.  T. 
104 ;  Wilcox  v.  Daggett,  27  Hurt,  401.  .  .  .  When 
defendants  moved  to  amend  the  order  by  striking  out 
that  portion  of  the  order  that  provided  "with  costs," 
the  court  said  he  had  not  passed  upon  the  question^ 
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becanse  he  thought  that  it  was  not  necessary.  .  .  . 
Then  he  made  this  order  allowing  costs.  This  the 
court  had  a  right  to  do.  Phelps  v.  Wood,  46  How.  Pr.  6. 
In  Adams  v.  Nellis  (59  How.  Pr.  385),  it  was  held, 
**  until  a  decision  is  signed  and  filed,  the  trial  court's 
authority  remains,  and,  though  a  justice  may  have 
signed  and  delivered  his  opinion  stating  the  facts  and 
conclusions  of  law,  and  the  judgment  that  should  be 
entered,  all  this  may  be  changed." 

Bakker,  J. — This  is  an  action  at  law.  On  the  trial 
of  the  issues  before  a  jury,  the  plaintiff  had  a  verdict. 

On  a  case  the  defendants  moved  for  a  new  trial 
which  was  denied.  The  county  judge  prepared  a  writ- 
ten decision,  which  he  signed,  and,  after  stating  the 
reasons  for  denying  the  motion  for  a  new  trial,  the 
following  memorandum  was  made : 

"The  motion  for  a  new  trial  is  denied." 

It  nowhere  appeared  in  the  decision  that  it  was  the 
intention  of  the  court  to  grant  costs  to  the  plaintiff. 
Thereupon  the  plaintiff's  attorney  entered  an  order 
denying  the  motion  with  costs,  without  procuring  said 
order  to  be  settled  or  allowed  by  the  county  judge. 

Costs  on  granting  or  denying  a  motion  for  a  new 
trial  are  within  the  discretion  of  the  court.  Code  of 
Civil  Pro.  %  3236. .  As  costs  were  not  awarded  to  the 
plaintiff,  the  order  as  entered  was  unauthorized  and 
erroneous.  The  defendants'  motion  to  correct  the 
order  in  this  respect  was  well  founded  and  should 
have  been  granted. 

On  the  hearing  of  the  motion  made  by  the  defend- 
ants to  correct  the  order  as  entered,  the  court  sought 
to  exercise  the  discretion  which  it  possessed  on  deny- 
ing the  motion  by  approving  the  order  which  the 
defendants  sought  to  correct,  and  to  correct  the  same, 
awarding  costs  in  terms  to  the  plaintiff.    This  was  in 
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effect  a  denial  of  the  defendaat's  motion  and  granting 
affirmative  relief  to  the  plaintiff. 

The  court  in  disposing  of  the  matter  then  before  it, 
had  no  jurisdiction  to  grant  relief  to  the  plaintiff. 
The  plaintiff  had  not  asked  for  any  such  relief,  nor 
was  he  before  the  court  for  any  purpose  except  to 
oppose  the  defendant's  motion.  The  practice  adopted 
by  the  court  should  not  be  approved. 

The  proper  course  for  the  plaintiff,  after  discovering 
that  the  order  which  he  had  entered  was  unauthorized, 
was  to  move  the  county  court  for  permission  to  vacate 
the  order  as  entered,  and  that  the  court  pass  upon  the 
question  of  costs.  This  would  have  given  the  defend- 
ants an  opportunity  to  be  heard  upon  the  question  and 
to  oppose  the  application  that  costs  be  awarded  the 
plaintiff. 

The  order  appealed  from,  in  terms,  did  deny  the 
defendant's  motion  to  strike  out  the  clause  awarding 
costs  to  the  plaintiff,  and  allowed  costs  to  him  as  given 
by  statute  in  such  cases.  The  plaintiff,  by  his  own 
act  in  entering  the  order  denying  a  motion  for  a  new 
trial,  placed  the  whole  question  as  to  costs  beyond  the 
jurisdiction  of  the  court,  so  long  as  that  order  remained 
in  force.  .. 

So  much  of  the  order  as  is  appealed  from  is  reversed 
with  costs. 
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TRENNDLICH,  et  al.,  v,  HALL. 

SUPEBME     CoUET,      FoURTH     DePAKTXENT,     OsWEOO 

County,  Special  Teem,  Maeoh,  1882. 
§§  483,  645. 

Complaint. — Separately   stating    and   numbering   causes   of  action, — 
Irrelevant  and  redundant  matter. 

Before  a  complaint  can  be  considered  bad,  under  section  483  of  the 
Code  of  Civil  Procedure,  which  provides  for  the  separate  statement 
and  numbering  of  causes  of  action  set  up  therein,  it  must  contain 
two  or  more  good  causes  of  action  well  pleaded. 

Where  in  an  action  by  co]Virtuers  the  complaint  set  out  a  cause  of 
action  for  injuries  to  personal  property,  and  also  averred  that  the 
defendant  assailed  and  beat  ''and  otherwise  maltreated  the  plaint- 
iffs,*'— Heldy  that  but  one  cause  of  action  well  pleaded  was  alleged, 
and  consequently  a  motion  that  the  causes  of  action  contained  in 
the  complaint  be  separately  stated  and  numbered  should  be  denied ; 
that  the  allegations  charging  peraonal  injuries  were  clearly  irrele- 
vant and  redundant,  and  should  be  stricken  out,  and  that  this 
could  be  done  under  that  part  of  the  notice  of  motion  which  asked 
for  further  and  other  relief. 

{Decided  March,  1882.) 

Motion  to  separate  causes  of  action  in  the  com- 
plaint. 

The  opinion  states  sufficient  facts. 

D.  P.  MorehousCj  for  defendant  and  motion. 

D.  P.  Lester,  for  plain tiflf,  opposed. 

Churchill,  J. — The  complaint  in  this  case  consists 
of  a  single  count,  in  which  it  is  averred  that  the  plaint- 
iffs are  copartners  as  clothing  merchants  in  Oswego 
city,  and  that  the  defendant,  on  December  27, 1881, 
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wrongfully  entered  their  store,  conducted  himself  in 
an  indecent  manner,  malicioasly  injured  their  goods, 
broke  their  plate-glass  windows,  and  assaulted  and 
beat  the  plaintiffs. 

The  defendant  claims  that  the  complaint  contains 
two  distinct  causes  of  action,  to  wit,  personal  injuries 
and  injury  to  property,  and  asks  that  the  plaintiff  be 
required  to  separately  state  and  number  them  under 
section  483  of  the  Code  of  Civil  Procedure,  or  for  such 
other  and  further  relief  as  to  the  court  shall  seem 
just. 

Before  a  complaint  can  be  considered  bad  under 
section  483,  it  must  be  found  to  contain  two  or  more 
good  causes  of  action,  well  pleaded,  (Sullivan  «.  N.  Y. 
&  N.  H.  R.  R.  Co.,  61  How.  Pr.  490.) 

All  the  injuries  charged,  are  injuries  to  property, 
except  that  it  is  alleged  that  this  defendant '' assaulted 
and  beat  these  plaintiffs,"  who  are  also  alleged  to  be 
copartners. 

But  there  is  no  partnership  in  personal  injuries,  and 
no  joint  cause  of  action  for  an  assault  and  battery. 
1  Chittp*8  Pleadings^  64 ;  2  Saundei'^s  Pleadings y 
117  a,  note ;  Barratt  v.  Collins,  10  Moore^  446. 

There  is  therefore  no  '*  cause  of  action  well  pleaded 
in  the  complaint,"  except  that  foi  injury  to  property, 
and  the  complaint  does  not  violate  section  483  of  the 
Code. 

But  the  allegation  in  the  complaint,  charging  per- 
sonal injury  to  the  plaintiff,  is  clearly  irrelevant  and 
redundant,  and  dhould  be  stricken  out,  and  this  can 
be  done  under  that  part  of  the  notice  of  motion  which 
asks  for  further  and  other  relief. 

Let  an  order  be  entered,  therefore,  striking  from 
the  complaint  the  words,  ^'assaulted  and  beat  these 
plaintiffs,"  and  also  the  words,  "  and  otherwise  mal- 
treated these  plaintiffs,"  and  also  giving  the  defendant 
ten  days  to  answer  the  complaint  as  thus  amended. 
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THE  BOARD    OP   EDUCATION  OP   THE  PREB 

SCHOOL  OP  CLEAN,  Respondent,  v. 

KING,  ET  AL.,  Appellant. 

Supreme    Couet,    Fifth    Department,  -  General 
Term,  January,  1886. 

§§  803,  804,  JBOS. 
Intpeetian  of  papers,  etc,  when  ordered. 

Where,  in  an  action  by  a  board  of  education  againat  a  collector  of 
taxes,  K.  and  the  sureties  on  bis  bond,  for  mooejs  alleged  to  have 
been  received  by  said  K.  upon  an  assessment  roll  and  warrant  which 
he  refused  to  pay  over  to  the  plaintiff,  who  was  his  principal,  the 
plaintiff  applied  for  a  discovery  of  the  assessment  roll  and  warrant 
upon  a  petition  stating  that  the  assessment  roll  and  warrant  for  the 
collection  of  the  taxes  of  the  plaintifi^s  school  district  was  in  the 
posscAsion  of  K. ;  that  it  was  received  by  him  as  collector  of  the 
plaiutiff  ;  that  he  had  collected  the  taxes  thereon,  and  that  the  time 
within  which  he  was  authorized  to  collect  the  taxes  and  return  the 
warrant  had  expired ;  that  his  term  of  office  had  expired  and  his 
successor  h:id  been  elected  and  qualified;  that  there  were  moneys 
collected  by  him  upon  such  assessment  roll  and  warrant  which  he 
refused  and  neglected  to  pay  over  to  the  plaintiff  or  its  treasurer, 
although  demand  therefor  had  been  made, — Held,  that  the  state- 
ments contained  in  the  petition  were  ample  to  bring  the  case 
within  the  provisions  of  the  Code,  and  the  rules  of  practice  and  the 
plaintiff  should  be  permitted  to  inspect  the  assessment  roil  and 
warrant. 

{Decided  January  28,  1885.) 

Appeal  by  the  defendant,  John  King,  from  an 
order  of  the  special  term  requiring  him  to  deposit 
with  the  clerk  of  the  court,  for  the  inspection  of  the 
plaintiff,  the  assessment  roll  and  warrant  for  the  col- 
lection of  the  plaintiff's  taxes,  held  by  him. 

The  opinion  states  sufficient  facts. 


CIVIL    PROCEDURE    REPORTS.  66 

Board  of  Bducation  o.  Eiag. 

J.  H.  &  M.  B.  Jewellj  for  plaintiff-respondent. 
George  H.  Phelps^  for  defendant-appellant 

Haioht,  J. — ^This  action  was  brongbt  to  recover  of 
the  defendants  as  principals  and  sureties  upon  a  col- 
lector's bond,  the  amount  of  money  which,  it  is  alleged, 
the  defendant,  John  King,  as  collector  of  the  plaintiff, 
collected  upon  the  assessment  roll  and  warrant,  and 
which  he  has  refused  to  pay  over  to  the  plaintiff. 

The  plaintiff  petitioned  for  a  discovery  of  the  as- 
sessment roll  and  warrant  held  by  the  defendant  King, 
under  sections  803,  804  an'd  805  of  the  Code,  to  enable 
it  to  frame  its  complaint  herein  and  to  prepare  for  the 
trial  of  the  action.  The  petition  states  that  the  assess- 
ment roll  and  warrant  for  the  collection  of  the  taxes  of 
the  plaintiff's  school  district,  is  in  the  possession  of 
King ;  that  it  was  received  by  him  as  the  collector  of 
the  plaintiff ;  that  he  has  collected  the  taxes  thereon, 
and  that  the  time  within  which  he  was  authorized  to 
collect  the  taxes  and  return  the  warrant  has  expired ; 
that  his  term  of  office  has  expired,  and  his  successor 
has  been  elected  and  qualified  ;  that  there  are  moneys 
collected  by  him  upon  such  assessment  roll  and  war- 
rant, which  he  has  refused  and  neglected  to  pay  over 
to  the  plaintiff  or  its  treasurer,  although  demand  there- 
for had  been  made,  &c.  The  special  term  granted  the 
order  x>etitioned  for,  and  from  such  order  an  appeal 
was  taken  to  this  court. 

Section  803  of  the  Code  provides,  that  '^a  court  of 
record,  other  than  a  justice's  court  in  a  city,  has  power 
to  comi)el  a  party  to  an  action  pending  therein  to  pro- 
duce and  discover,  or  to  give  to  the  other  party  an  in- 
spection and  copy,  or  permission  to  take  a  copy,  of  a 
book,  document  or  other  paper  in  his  possession  or 
under  his  control,  relating  to  tlie  merits  of  the  action 
or  the  defense  therein."  Section  804  provides,  that 
the  general  rules  of  practice  must  prescribe  the  cases 
Vol.  vn.-5 
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in  which  a  discovery  or  inspection  may  be  so  com- 
pelled, and  the  proceedings  for  that  purpose,  when  the 
same  are  not  prescribed  in  this  act.  Section  805  pro- 
vides, that  to  entitle  a  party  to  procure  such  a  discov- 
ery or  inspection,  he  must  present  a  petition,  praying 
therefor,  and  verified  by  aflSidavit  to  the  court  or  to  a 
judge,  &c. 

Rule  14  provides,  that  the  application  may  be  made 
by  the  plain tiflf  to  compel  the  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the 
control  of  the  defendant,  which  may  be  necessary  to 
enable  the  plaintiff  to  frame  his  complaint  or  to  answer 
any  pleading  of  the  defendant. 

Rule  15  requires  the  moraing  papers  to  state  the 
facts  and  circumstances  on  which  a  discovery  or  in- 
spection is  claimed,  and  show  the  materiality  and 
necessity  therefor,  and  the  particular  information 
required,  and  that  there  are  entries  in  the  book  or 
paper  referred  to  of  the  matter  he  seeks  a  discovery 
of,  or  inspection  with  copy,  &c. 

It  appears  to  us  that  the  statements  contained  in 
the  petition  are  ample  to  bring  the  case  within  the  pro- 
visions of  the  Code  and  these  rules.  It  is  quite  appar- 
ent from  the  nature  of  the  action,  that  the  plaintiff 
ought  to  be  permitted  to  inspect  the  assessment  roll 
and  warrant.  It  must  contain  information  as  to  the 
amount  of  taxes  collected  by  the  defendant,  and  the 
persons  from  whom  collection  was  made.  This  infor- 
mation could  not  be  ascertained  by  the  plaintiff  from 
any  other  source,  unless  it  should  cause  each  taxpayer 
in  the  district  to  be  personally  interviewed  upon  the 
question.    This,  we  think,  cannot  be  required. 

The  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Babker  and  Bradley,  JJ.,  concur. 
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VIETOR,  3CT  AL.  Respondents,  v.  HENLEIN,  et  al. 
Appellants. 

Supreme    Court,    First     Department,    General 
Term,  January,.  1886. 

§683. 

AUaekment. — When  faUe  ttcUements  to  mercantile  agency  metain  claim 

that  tale  of  goods  teas  procvred  hy  fraud.  —  What  amounts 

to  fraudulerit  disposition  of  property, — Rescinding 

sale  of  goods, — Effect  on  former  sales. 

If,  where  goods  were  sold  upon  a  credit  of  four  months,  the  indebted- 
ness was  fraudulently  contracted,  the  terms  of  credit  are  not  bind- 
ing upon  the  seller  but  he  may  bring  an  action  for  the  recovery  of 
the  purchase  price  of  the  goods  in  the  same  manner  as  if  no  agree* 
ment  for  any  period  of  credit  had  been  made,[^]  and  if,  in  such  a 
case,  one  of  the  grounds  on  which  an  attachment  was  issued  was 
that  the  defendant  hud  become  indebted  to  the  plaintiff  for  the 
price  or  yalue  of  the  goods,  that  fact  may  be  established  by' proving 
the  fraud,  in  answer  to  affidavits  on  the  part  of  the  defendant  that 
the  term  of  credit  had  not  expired. [^] 

Where,  in  an  action  to  recover  the  purchase  price  of  goods  the  sale  of 
which  was  alleged  to  have  been  fraudulently  procured,  it  appeared 
that  the  defendants  stated  to  a  commercial  agency  that  their  assets 
were  $166,000  and  their  liabilities  $65,000,  and  that  this  statement 
was  communicated  to  the  plaintiffs  and  they  relied  thereon  in  sell- 
ing and  delivering. the  goods  for  the  purchase  price  of  which  the 
action  was  brought,  to  the  defendants  on  credit,  and  it  also  ap- 
peared that  at  the  time  of  making  such  statement  they  were  insol- 
vent, and  five  months  thereafter  made  an  assignment  for  the  benefit 
of  their  creditors,  and  owed  $75,000  over  and  above  their  assets, — 
Heldy  that  the  defendants  are  presumed  to  have  been  conversant 
with  the  state  of  their  financial  affairs  and  to  know  that  the  state- 
ment made  to  the  agency  was  untruthful  in  the  extreme ;[']  that 
the  court  was  at  liberty  to  presume  that  it  was  the  intention  of  the 
defendants  that  the  information  given  the  agency  should  be  com- 
municated by  it  to  persons  engaged  in  the  trade  in  which  the  de- 
fendants were  dealing,  [*]  and  that  when  a  statement  of  that  nature 
was  untruthfully  made  with  the  intention  to  deceive  persons  in« 
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teDding  to  coDSult  it  and  rely  in  their  dealiugs  on  it,  the  individuals 
making  it  may  well  be  held  lial>le  to  have  perpetrated  a  fraud  and 
to  have  contracted  debts  created  in  reliance  on  the  statement,  by 
means  of  fraudulent  representations.  [*] 

Where  members  of  an  insolvent  firm  in  contemplation  of  an  assign- 
ment for  the  benefit  of  their  creditors,  withdrew  large  sums  of 
money  from  the  firm  to.  pay  individual  family  debts  and  to  be 
devoted  to  the  support  and  maintenance  of  their  respective  families 
during  the  tinte  that  should  elapse  between  their  failure  and  the 
date  of  effecting  a  settlement,  with  the  understanding  that  if  they 
effected  a  settlement  with  their  creditors  at  forty  cents  on  the  dol- 
lar, the  money  drawn  out  would  be  at  the  disposal  of  their  credi- 
tors in  part  payment  of  the  compromise, — MM^  that  it  was  an  un- 
lawful appi'opriation  of  the  money  of  the  firm,[*,^]  and  cannot  be 
legally  excused  by  the  circumstances  that  they  did  not  positively 
intend  thereby  to  defraud  their  creditors ;[']  and  entitled  a  creditor 
of  the  firm  to  an  attachment  on  the  ground  that  they  had  disposed 
of  their  property  with  intent  to  defraud  their  crediti>rs.["] 

Where  a  series  of  sales  of  goods  were  obtained  by  false  and  fraudulent 
representations,  the  sellers  had  the  right  to  rescind  the  last  of  such 
sales  and  replevy  the  goods  when  they  discovered  the  fraud,  with- 
out disaffirming  the  other  sales  previously  made  or  affecting  their 
right  to  maintain  an  action  for  the  recovery  of  the  debt  owing  for 
the  goods  previously  sold  and  delivered  to  the  said  purchas- 
ers. [",  "J 

White  t>.  Fagan  (18  N,  T.  Weekly  Dig.  858);  Untermeyer  c.  Hutter 
(26  Hun,  147);  Talcott  o.  Hess  (31  Id.  282);  Shultz  o.  Hoagland 
(85  N.  r.  464),  followed  ;n  Sherill  Roper  Air  Eng.  Co.  v.  Harwood 
{SO  Hun,  9),  distinguished.  [*J 

{Decided  January  28,  1885.) 

Reargnment  of  an  appeal  from  an  order  denying  a 
motion  to  vacate  an  attachment. 

The  plaintiffs  brought  an  action  to  recover  the 
value  of  certain  goods,  the  sale  of  which  was  alleged 
to  have  been  procured  by  fraud.  William  E.  Iselin 
et  aty  Emil  Oelberman  et  aL^  and  Otto  Heinze  et  al.j 
also  brought  similar  actions  against  the  defendants, 
and  each  obtained  attachments  against  the  property  of 
the  defendants.    The  defendants  moved  in  each  of  the 
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four  cases  to  vacate  the  attachments,  which  motions 
were  denied  and  appeals  duly  taken  to  this  court. 
The  appeals  were  decided  in  October,  1884,  and  the 
order  in  the  case  of  Otto  Heinze  was  affirmed  on  the 
opinion  of  the  special  term  (Vide,  33  Huriy  660,  sub  nam. 
Heinze  v.  Hulein),  but  the  orders  in  the  other  three 
cases  were  reversed.  The  opinion  of  the  general  term 
is  reported  :  67  Sow.  Pr.  487,  stib  nom.  Vietor  v.  Henlein. 
A  memorandum  of  the  opinion  will  also  be  found  in 
33  Hun^  549,  svb  nom,  Vietor  v.  Henlien. 

Subsequently,  a  reargnment  of  the  appeals  in  said 
cases  was  granted,  and  the  opinion  here  reported  writ- 
ten, deciding  all  of  such  cases. 

The  grounds  on  which  the  several  attachments  were 
granted,  and  other  facts,  appear  in  the  opinion. 

Blumenstiel  &  Hirsch^  for  defendants-appellants. 

JameB  Dunne ^  for  plaintiffs-respondents,  in  each 
case. 

Daniels,  J. — One  of  the  grounds  upon  which  the 
attachment  was  issued  was,  that  the  defendants  had 
become  indebted  to  the  plaintiffs  in  the  sum  of  $12,000 
and  upwards,  upon  the  sale  and  delivery  to  them 
of  goods  and  merchandise,  and  they  were  also  charged 
with  having  assigned,  disposed  of  and  secreted  their 
property  with  intent  to  defraud  their  creditors.  The 
grounds  for  the  attachment  were  controverted  by  the 
affidavits  presented  on  behalf  of  the  defendants.  It 
was  stated  that  the  goods  had  been  sold  upon  a  credit 
of  four  months,  which,  at  the  time  when  the  attach- 
ment was  issued,  had  not  expired  ;  and  to  answer  that 
statement,  affidavits  were  produced  on  behalf  of  the 
plaintiffs  to  establish  the  fact  that  the  debt  had  been 
fraudulently  contracted,  and  for  that  reason  the  de- 
fendants had  deprived  themselves  of  their  right  to 
insist  upon  the  credit. 
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If  the  plaintiffs  were  right  in  the  answer  made  to 
this  objection,  then  the  terms  of  the  credit  were  not 
binding  npon  them,  but  they  were  at  liberty  to 
[*]  bring  their  action  for  the  recovery  of  the  purchase- 
price  of  their  goods  in  the  same  manner  as  though 
no  agreement  for  any  period  of  credit  had  been  made 
(Weigand  v.  Sichel,  3  KeyeSj  120 ;  Claflin  «,  Toussig, 
7  Sun^  225  ;  Arnold  v.  Shapiro,  29  Id.  478  ;  Nelson  v. 
Hyde,  66  Barb.  59).  And  as  one  of  the  grounds 
["]  upon  which  the  attachment  was  issued,  was  that 
the  defendants  had  become  indebted  to  the  plaint- 
iffs for  the  price  or  value  of  the  goods,  the  fact  itself 
could  be  established  in  this  manner  in  answer  to  the 
affidavit  on  the  part  of  the  defendants,  that  the  term 
'of  credit  had  not  expired  when  the  action  was  com- 
menced. For  by  section  683  of  the  Code  of  Civil  Pro- 
cedure, the  application  to  discharge  the  attachment 
when  it  may  be  founded  upon  proof  on  the  part  of  the 
defendants,  may  be  opposed  by  new  proof  by  affidavit 
on  the  part  of  the  plaintiffs  tending  to  sustain  any 
ground  for  the  attachment  recited  in  the  warrant.  The 
existence  of  the  indebtedness  was  one  of  the  grounds 
so  recited,  and  when  that  fact  was  assailed  by  affidavit 
on  behalf  of  the  defendants,  the  plaintiffs  were  entitled 
to  meet  and  avoid  it  by  showing  the  fact  that  the  debt 
itself  had  become  due  notwithstanding  the  agreement 
made  for  the  credit. 

To  prove  that  the  debt  had  been  fraudulently 
contracted,  an  affidavit  was  produced,  made  by  Squire 
Wood,  who  was  connected  with  the  mercantile  agency 
of  Wood  &  Co.,  who  stated  that  two  of  the  defendants 
had  given  the*  agency  information  of  the  pecuniary 
affairs  of  their  firm,  for  the  purpose  of  having  it  com- 
municated to  their  creditors  and  merchants  with  whom 
they  were  dealing,  and  the  trade  generally,  and  which 
was  communicated  to  the  plaintiffs  as  a  means  of 
enabling  them  to  know  the  credit  of  the  defendants' 
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firm,  and  as  a  gaide  to  them  in  selling  goods  on  credit 
to  that  firm.  The  time  when  the  statement  was  made 
is  given  in  the  affidavit  as  January  19,  1883.  Bat  that 
was  evidently  a  mistak«^,  for  the  affidavit  itself  contains 
a  statement  of  what  the  two  defendants  related  con- 
cerning a  change  made  in  their  business  in  May,  1883, 
which  could  not  have  been  made  if  the  statement  to 
the  agency  was  communicated  in  the  preceding  month 
of  January.  The  other  affidavits  relating  to  the  time 
also  show  that  it  must  have  been  in  the  month  of  June, 
and  not  in  the  month  of  January,  which  it  was  intended 
should  have  been  stated  in  the  affidavit.  By  this 
statement  of  their  financial  affairs,  which  may  be 
assumed  to  have  been  made  in  June,  1883,  it  is  stated 
that  the  two  defendants  represented  that  their  stock 
on  hand  amounted  to  $80,000  ;  that  they  had  outstand- 
ing $75,000,  cash  in  bank,  $11,000,  making  a  total  of 
$166,000 ;  that  their  liabilities  were  $65,000,  leaving  a 
surplus  amounting  to  the  sum  of  $101,000.  And  it 
was  shown  by  the  affidavits  of  one  of  the  plaintiffs 
that  this  statement  of  the  affairs  of  the  defendants  was 
communicated  to  them,  and  that  they  relied  upon  that, 
in  selling  and  delivering  goods  to  the  defendants  on 
credit,  for  the  price  of  which  the  action  was  com- 
menced. 

From  the  statement  of  their  affairs  in  this  manner 

the  court  is  at  liberty  to  presume,  as  the  fact  was 
[*]    set  forth  in  the  affidavit,  that  it  was  the  intention 

of  the  defendants  that  this  information  should  be 
communicated  by  the  agency  to  the  persons  engaged 
in  the  trade  in  which  the  defendants  were  dealing. 
And  that  it  was  so  communicated  is  .shown  by  the 
affidavit  of  one  of  the  paintiffs,  without  contradiction, 
in  the  case.  That  this  statement  was  made  to  the 
agency  has  been  denied  on  the  part  of  the  defendants  ; 
but  as  they  are  in  conflict  in  their  statements  with 
other  affidavits  made  in  the  case,  and  as  Wood  was  a 
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• '  ■  '  ■  ■ ' 

disinterested  witness,  the  probability  of  the  truth  of 
this  denial  is  against  the  defendants,  so  much  so  as  to 
justify  the  conclusion  that  Wood,  whose  agency  had 
made  and  preserved  a  record  of  the  information 
received,  is  the  most  reliable  witness  upon  the  subject. 
The  agency  had  no  interest  either  in  misunderstanding 
or  misstating  the  information,  and  there  is  no  prob- 
ability under  the  circumstances  that  it  did  either.  It 
is  more  probable  that  the  defendants  intended  to  place 
an  exaggerated  and  unwarrantably  favorable  state  of 
their  affairs  on  the  books  of  the  agency,  for  the  purpose 
of  creatibg  for  themselves  a  credit  with  the  persons 
with  whom  they  expected  to  deal,  that  they  were  not 
entitled  from  their  true  financial  situations  te  claim. 
The  statement  was  made  for  persons  dealing  with  them 
to  act  upon,  and  who  might  well  be  deceived  by  it  to 
their  prejudice  if  it  should  turn  out  not  to  be  the 
truth. 

When  a  statement  of  this  nature  may  be  untruth- 
fully made,  intending  thereby  to  deceive  persons 
[']  intending  to  consult  it  and  rely  in  their  dealings 
upon  it,  the  individuals  making  it  may  well  be 
held  liable  to  have  perpetrated  a  fraud,  and  to  have 
contracted  debts  created  in  reliance  upon  the  state- 
ment by  means  of  fraudulent  misrepresentation.  This 
point  was  considered  in  Eaton,  Cole,  &c.  Co.  v.  Avery  (83 
If,  T.  31),  where  this  view  is  maintained  of  the  eflfect 
of  information  falsely  given  in  the  course  of  mercantile 
business  through  an  agency  of  this  description. 

That  this  statement  was  not  a  truthful  report  of  the 
financial  condition  of  the  defendants  was  clearly  dis- 
closed by  the  examination  made  of  their  books  by 
persons  selected  by  a  committee  of  their  creditors  to 
make  it,  and  the  defendants  themselves  do  not  claim 
that  they  had  this  surplus  at  the  time  when  the  state- 
ment of  their  aflfairs  was  given  to  the  agency.  The 
books  contained  no  such  account  of  losses  by  the 
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defendants  between  the  time  when  the  statement  was 
made  and  the  nineteenth  of  November  following,  when 
they  made  a  general  assignment  for  the  benefit  of  their 
creditors,  as  would  exhaust  this  surplus  and  leave 
them  indebted  in  the  sum  appearing  to  be  owed  by 
them,  over  and  above  all  their  assets  at  that  time.  By 
the  statement  which  one  of  the  defendants  made  in  his 
affidavit,  they  seem  to  have  been  indebted  at  the  time 
of  their  assignment,  over  and  above  their  assets,  in  a 
sum  exceeding  $76,000,  which,  according  to  their 
books  of  account,  they  could  not  by  any  possibility 
have  incurred  if  they  had  $101,000  surplus  in  June, 
1883.  The  probability,  supported  by  the  examination 
made  of  their  books,  is  that  they  not  only  did  not  have 
this  surplus  of  $101,000,  but  that  they  were  at  that  time 
in  an  insolvent  condition,  actually  owing  a  larger 
amount  of  indebtedness  than  their  assets  ^  ould  pay 
to  their  creditors.     They  are  presumed  to  have  been 

conversant  with  the  state  of  their  financial  affairs, 
[•]    as  that  was  recorded  in  and  presented  by  their 

books,  and  accordingly  they  must  have  been  aware 
of  the  fact,  when  the  statement  was  made  to  the 
agency,  that  it  was  untruthful  in  the  extreme.  And 
as  it  was  so  made  to  influence  persons  dealing  with 
them  in  giving  them  credit  for  goods  and  merchandise 
sold,  it  follows,  that  credit  obtained  in  that  manner 
was  fraudulent,  and  not  binding  or  operative  upon  the 
creditors.  They  were  accordingly  at  liberty,  without 
waiting  for  the  expiration  of  the  stipulated  period  of 
credit,  to  commence  their  action  at  once,  as  the 
plaintiffs  did  after  the  assignment  had  been  made  by 
the  defendants,  for  the  recovery  of  the  indebtedness 
created  in  their  favor.  And  this  fact  was  a  legal 
answer  to  the  assertion  of  the  credit  itself  by  the  de- 
fendants in  support  of  their  application  to  discharge 
the  attachment. 

In  support  of  the  position  that  the  defendants  had 
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assigned  and  disposed  of  their  property  with  intent  to 
defraud  their  creditors,  reliance  was  placed  by  the 
plaintiffs  on  two  facts.  These  were  that  they  had  paid 
to  Max  Wolff  a  fictitious  debt  of  $13,754.91,  and  that 
they  had  together  drawn  from  the  firm  the  sum  of 
$12,061.81,  to  be  appropriated  to  their  own  individual 
uses  and  benefit,  and  not  to  be  passed  to  the  assignee 
under  the  general  assignment.  While  the  books  of 
the  defendants  contained  no  authentic  account  of  the 
alleged  indebtedness  to  Wolff,  it  was  still  made  to 
appear  that  the  firm  was  indebted  to  him  in  the  amount 
he  had  received.  There  was,  therefore,  although  the 
payments  made  to  Wolff  were  suspicious,  no  neces- 
sarily fraudulent  disposition  of  the  debtors'  property 
in  making  that  payment.  But  as  to  the  amount  di*awn 
by  themselves  from  the  firm's  assets  the  case  was 
entirely  different,  for  it  was  shown  that  this  amount 
consisted  of  sums  drawn  by  the  different  members  of 
the  defendants'  firm.  It  is  stated  to  have  been  ad- 
mitted by  Louis  Wolff,  in  the  presence  of  the  other 
defendants,  whq  made  no  denial  of  the  admission  at  a 
meeting  of  the  creditors,  that  the  different  sums 
aggregating  this  amount  of  $12,061.81  had  been  drawn 
by  the  individual  members  of  the  firm  to  pay  indi- 
vidual family  debts,  and  to  be  devoted  to  the  support 
and  maintenance  of  their  respective  families  during 
the  time  that  should  elapse  between  their  failure  and 
the  date  of  effecting  a  settlement  with  their  cred- 
itors ;  and  if  they  effect  such  a  settlement  at  forty 
cents  on  the  dollar  the  money  drawn  out  would  be  at 
the  disposal  of  the  creditors  in  part  payment  of  the 
compromise,  but  if  they  did  not,  then  the  money  with- 
drawn would  be  devoted  to  the  support  of  their  re- 
spective families.  The  affidavits  made  by  the  defend- 
ants in  substance  admitted  that  these  sums  of  money 
had  been  drawn  by  them  from  the  moneys  of  the  firm 
previous  to  the  execution  and  delivery  of  the  assign- 
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ment,  and  in  case  they  failed  to  secure  the  compromise 
of  their  debts  in  this  manner  that  they  designed  and 
intended  to  appropriate  it  to  the  uses  and  support  of 
their  families.  They  did  not,  however,  concede  the 
amount  to  be  that  stated  on  behalf  of  the  plaintiffs,  but 
averred  it  to  amount  in  the  aggregate  to  the  sum  of 
$7,978  61.  This  difference  was  made  up  to  the  extent 
of  $3,083.20  by  payments  which  Moses  Henlein  made 
to  William  Reicbman,  to  whom  he  was  individually 
indebted  upon  a  loan.  It  was  not  denied  that  the  sum 
alleged  to  have  been  received  by  him  had  not  as  a  mat- 
ter of  fact  been  drawn  from  the  assets  of  the  firm,  but 
to  the  extent  of  these  two  payments  that  he  had  be- 
come indebted  to  the  person  to  whom  they  were  made, 
and  made  the  payments  to  extinguish  that  indebted- 
ness. It  was  still  a  misappropriation  of  so  much 
[•]  of  the  property  of  the  firm,  whose  creditors  were 
entitled  to  be  benefited  by  it,  drawn  out  by  one  of 
its  members  with  the  concurrence  of  the  others,  intend- 
ing to  and  actually  appropriating  it  to  the  payment  of 
his  own  individual  debts,  and  unauthorized  by  .the 
condition  in  which  this  firm  at  that  time  was  financially 
situated.  According  to  the  most  favorable  state  of  the 
case  made  by  the  defendants,  they  individually  took 
from  the  firm  assets  the  sum  of  $7,973.(51,  to  be  chiefiy 
used  and  appropriated  in  the  future,  for  the  support  of 
themselves  and  their  families,  unless  by  means  of  their 
assignment  and  the  proposal  made  by  them  they  could 
secure  an  adjustment  of  their  debts  with  their  creditors 
at  the  rate  of  forty  cents  on  the  dollar.  This  was  an 
unlawful  appropriation  of  so  much  at  least  of  the  firm's 
property,  and  it  cannot  be  legally  excused  by  the 
n  circumstances  that  they  may  not  have  positively 
intended  thereby  to  defraud  their  creditors,  for 
the  fact  necessarily  is  to  this  extent  that  the  creditors 
were  defrauded  by  making  this  disposition  of  this  sum 
of  money  which  the  law  did  not  permit  them  to  make 
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in  the  financial  condition  in  which  their  affairs  appear 
to  have  been.  If  by  the  assignment  itself^  they  had 
directed  the  assignee  to  pay  the  members  of  their  firm 
the  respective  amounts  drawn  by  them,  it  would  have 
been  clearly  fraudulent  and  void  upon  its  face,  for  the 
law  will  not  permit  insolvent  debtors  to  reserve  from 
their  estate,  when  it  may  be  assigned  in  this  manner 
for  the  benefit  of  their  creditors,  anything  more  than 
the  property  exempt  by  statute  from  levy  and  sale 
under  execution.  That  they  did  not  give  this  direction 
in  the  assignment,  but  individually  topk  the  moneys 
themselves,  rendered  it  no  less  an  unlawful  disposition 
of  their  property.  It  was  taking  from  their  assets  this 
amount  of  money  which  the  creditors  were  entitled  to 
the  benefit  of,  in  the  adjustment  of  their  debts,  and, 
within  the  authorities,  it  was  a  fraudulent  disposition 
of  so  much  of  their  assets.  It  was  property  taken  by 
them  to  be  withheld  from  their  creditors,  unless  in  the 
single  contingency  they  should  be  able  to  secure  a 
compromise  at  the  rate  of  forty  cents  on  the  dollar,  and 
which  they  did  not  afterwards  succeed  in  effecting. 

A  point  of  this  description  was  considered  in 
n     White  V.  Fagan  (18  If.  T.  Weekly  Dig.  358),  where 

it  was  held  that  such  an  abstraction  of  property 
previous  to  and  in  contemplation  of  a  general  assign- 
ment for  the  benefit  of  creditors  was  fraudulent ;  and 
the  same  conclusion  results  from  what  was  held  in 
Untermeyer  v.  Hutter  (26  Hun^  147),  and  Talcott  v. 
Bess  (31  Id.  282),  and  Shultz  v.  Hoagland  (85  N.  T. 
464-468,  469). 

It  has  been  supposed  by  the  defendants'  counsel 

that  the  case  of  Sheriil  Roper  Air  Eng.  Co.  ©. 
[•]    Harwood  (30  Hun^  9),  afforded  some  countenance 

for  this  conduct  of  the  defendants.  But  that  case 
differed  so  materially  in  its  facts  as  not  to  be  liable  to 
this  construction  by  any  of  its  language.  As  the  case 
has  been  presented,  the  plaintiffs  were  entitled  to  an 
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attachment  against  the  property  of  the  defendants,  for 
the  reason  that  they  had  disposed  of  a  portion  of 
["J  it,  at  least,  with  the  intent  to  defraad  their  credi- 
tors, and  that  conclasion  is  further  confirmed  by 
the  entire  omission  of  this  sum  of  money  from  the  in- 
ventory filed  of  the  debtors'  property. 

In  the  action  of  Emil  Oelberman  and  others  against 
the  same  defendants,  the  attachment  depended  very 
mach  npon  the  same  circumstances,  except  the  affida- 
vit of  Henry  Fry,  authenticating  a  statement  made  by 
the  defendants  to  Dun  &  Co.,  in  March,  1883,  by  which 
they  represented  themselves  as  owning  a  surplus  over 
all  their  liabilities  of  $105,000,  which  was  reported  to 
the  plaintiffs  and  upon  which  they  acted  in  selling  the 
goods  for  the  price  of  which  their  action  was  brought, 
and  an  attachment  issued  in  it  in  their  favor.  And  as 
the  order  in  the  preceding  case  should  be  affirmed,  so 
likewise  should  the  order  from  which  the  appeal  in 
this  action  has  been  taken. 

In  the  case  of  William  E.  Iselin  and  others  against 
the  same  defendants,  additional  and  further  grounds 
in  support  of  the  allegation  that  the  defendants  bad 
disposed  of  their  property  with  the  intent  to  defraud 
their  creditors  were  charged,  consisting  of  the  fact  that 
upon  the  examination  of  their  books  there  appeared 
to  be  a  deficiency  in  their  merchandise  unaccounted 
for,  amounting  to  the  sum  of  $37,900.46.  This  was 
ascertained  by  charging  them  with  the  amount  of  goods 
admitted  to  have  been  on  hand  on  the  1st  of  January, 
1883,  at  the  sum  of  $85,000,  purchases  after  that  date 
amounting  to  $291,560.53,  and  deducting  therefrom  the 
amount  of  their  sales,  which  were  shown  by  the  books 
to  be  $298,937.51,  reduced  by  a  profit  of  seven  and  one- 
half  per  cent.,  stated  to  have  been  its  average  amount, 
and  adding  the  fixtures  in  the  store.  In  that  manner 
this  deficiency  was  made  to  appear,  and  it  was  in  no 
way  satisfactorily  .explained  by  the  defendants. 
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The  accuracy  of  this  statement  wa«  denied  by  Louis 
Wolff  in  the  affidavit  made  by  him.  But  upon  the 
basis  of  the  facts  on  which  his  denial  was  made,  the 
balance  of  stock  on  hand  would  appear  to  be  no  more 
than  the  sum  of  $42,095.99,  which  would  be  $20,000 
less  than  the  $62,132.87  stated  to  have  passed  into  the 
hands  of  the  assignee.  This  discrepancy  establishes 
the  fact  that  be  was  inaccurate  in  the  statement  made 
by  him  as  to  the  amount  of  purchases  and  sales  and 
stock  on  hand  on  the  1st  of  January,  1883.  He  also 
added  that  the  statement  made  by  him  of  the  amount 
of  goods  on  hand  was  from  $75,000  to  $86,000.  But 
one  of  the  accountants  who  examined  the  books  and 
swore  to  the  statement  made,  related  it  to  have  been 
from  $85,000  to  $90,000,  and  that  in  his  estimate  he 
had  put  it  at  the  lower  of  these  two  amounts.  He  was 
also  supported  by  the  entries  in  the  books  kept  by  the 
defendants,  and  it  is  probable  that  he  was  right  in  the 
statements  made  by  him  that  there  was  an  apparent 
deficiency  in  the  merchandise  account  amounting  to 
the  sum  mentioned  by  him. 

It  was  also  stated  in  the  cases  that  large  payments 
had  been  made  by  the  defendants  to  their  friends  and 
relatives,  of  debts  whose  existence  was  not  authenti- 
cated by  their  books,  and  in  that  manner  that  the  large 
balance  of  cash  indicated  by  the  books  to  have  been 
$79,456.60,  and  conceded  by  the  defendant  Wolff  to 
have  been  $71,565.^5,  w^as,  with  the  payments  made  to 
Max  Wolff  and  the  moneys  drawn  out  by  the  defend- 
ants themselves,  so  far  reduced  in  amount  that  only 
$1,461.90  was  passed  into  the  hands  of  the  assignee. 
The  payments  complained  of  and  admitted  to  have 
been  made  amounted  to  more  than  $35,000.  But  as 
the  debts  themselves  were  reasonably  maintained  by 
the  statements  made  on  behalf  of  the  defendants,  those 
payments  cannot  be  held  to  have  been  fraudulent, 
although  they  are  decidedly  suspicipus,  as  they  were 
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made  between  the  6th  and  17th  of  November,  1883, 
shortly  before  the  making  of  this  assignment. 

These  facts,  together  with  those  already  stated  to 
have  been  supported  in  favor  of  the  applications,  still 
further  sustain  the  propriety  of  the  directions  given, 
and  of  that  more  especially  applicable  to  this  case,  that 
the  order  from  which  the  appeal  has  been  taken 
should  be  affirmed. 

The  case  of  Otto  Heinze  and  others  against  the  same 
defendants  differs  from  the  others  in  the  circumstance 
that  they  replevied  a  portion  of  their  goods  which  had 
been  sold  and  delivered  to  the  defendants  ;  and  for 
that  reason.it  has  been  further  objected  that  they 
deprived  themselves  of  the  right  to  maintain  an  action 
upon  the  contract  for  the  residue  of  the  sales  made  by 
them.  The  action  was  brought  for  the  price  of  the 
goods  sold  and  delivered  between  March  17  and 
November  16,  1883,  while  the  goods  replevied  were 
sold  and  delivered  on  November  16,  1883.  This  was  a 
sale  of  a  separate  and  distinct  parcel  of  merchandise 
from  all  the  others  ;  and  as  that  was  but  three  days 
before  the  execution  and  delivery  of  the  assignment, 
it  was  alleged  that  they  had  been  procured  by  fraud, 
and  legally  authorized  the  plaintiffs  to  rescind  tl)at 
sale;  and  in  that  conclusion  they  were  sustained  by 
the  facts  which  have  been  made  to  appear  in  the 
course  of  these  proceedings.  They  might,  it  is 
["]  true,  have  also  rescinded  preceding  sales  made  by 
them.  But  the  facts  were  probably  not  known  to 
them  at  that  time,  on  which  that  could  have  been  done. 
They,  therefore,  elected  merely  to  rescind  the  sale  of 
the  last  lot  of  good?,  and,  as  they  were  no'  connected 
with  the  preceding  sales,  rescinding  that  sale  in  no 
manner  required  them  to  disaffirm  the  other  sales  which 
had  been  previously  made.  They  had  the  right  to  dis- 
affirm the  last  sale  when  they  discovered  that  the 
goods  had  been  fraudulently  obtained,  without  affect- 
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ing  their  right  to  maintain  an  action  for  the  recovery 
of  the  debt  owing  for  the  goods  previously  sold  and 
delivered  by  them  to  the  defendants.  The  case  is  not 
within  the  authorities  relied  upon  in  behalf  of  the 
defendants.  They  relate  to  entire  and  indivisible 
transactions,  and  hold  the  rule  to  be  that  the  party 
deceived  cannot  disaffirm  such  transactions  or  sales  in 
part  and  maintain  an  action  for  the  residue  as  goods 
sold  and  delivered.  There  was  no  such  partial  rescis- 
sion in  this  case,  but  it  was  entire  as  to  the  goods 
["]  known  to  have  been  fraudulently  obtained,  and 
they  consisted  of  a  distinct  and  separate  quantity 
purchased  at  a  different  time  from  those  for  the  price 
of  which  the  present  action  has  been  brought,  and  the 
plaintiffs  could  well  rescind  as  to  this  parcel  of  goods 
and  affirm  the  other  sales  and  maintain  an  action  for 
the  recovery  of  the  price.  This  right  results  from  the 
well  established  legal  rules  affecting  transactions  of 
this  descrijjtion,  and  is  supported  by  what  was  held  by 
the  courts  in  Matteawan  Co.  v.  Bentley  (13  Barb.  646) ; 
Wheaton  v.  Baker  (14  Id.  694) ;  as  well  as  by  the 
principle  of  the  cases  of  Wright  v.  Pierce  (4  Bun, 
361) ;  Morris  v.  Rexford  (18  iV.  Y.  662) ;  and  Bank  of 
Beloit  V.  Beale  (34  Id.  473). 

In  this  case,  as  well  as  the  others,  the  order  from 
which  the  appeal  has  br-en  taken  should  be  affirmed, 
together  with  the  usual  costs  and  disbursements. 

Davis,  P.  J.,  and  Brady,  J,,    concurred  in  the 
result. 
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KOBHLER  V.  KELLY,  et  al. 

SuPREMB   Court,  First  Department,  New   York 
County,  Special  Term,  February,  1885. 

§977. 

Iklioi^of  Cr«4— IMitffiln^^— Jfottm  to  eo^firm  mrke  of. 

Where  the  plaintiff  in  tn  action  upon  a  notice  of  trial  being  returned 
on  the  ground  that  his  proceedings  was  stayed  by  the  non-payment 
of  costa,  moved  that  the  defendant's  attorney  be  compelled  to  re- 
CblTe  it, — Htld^  that  the  motion  should  be  denied ;  that  if  the  notice 
of  trial  was  properly  served,  the  proper  practice  was  to  proceed 
^     and  bring  the  case  on  for  triaL 

(Decided  February  6,  1885.) 

Motion  to  compel  the  defendants'  attorney  to  re- 
eeive  a  notice  of  trial. 

Two  motions  were  made  in  this  action ;  one  for  the 
continaance  of  a  preliminary  injanction,  and  for  a 
receiver,  penderde  lite^  and  one  to  commit  the  defend- 
ants for  contempt  of  court  in  disobeying  or  attempting 
to  disobey  the  said  temporary  injunction. 

Both  of  said  motions  were- denied  with  fifty  dollars 
costs  in  all,  and  said  orders  were  dnly  entered  and 
served  on  the  24th  day  of  January,  1885. 

On  February  2,  1886,  and  before  the  costs  awarded 
the  defendants  on  said  orders  had  been  paid,  plain- 
tiff's attorneys,  served  on  defendants'  attorney,  a 
notice  of  trial  for  March  term  of  this  court.  Said 
notice  of  trial  was  immediately  returned  to  plaintiff's 
attorney,  with  the  indorsement  thereon,  that  the  costs 
of  the  former  motions  not  having  been  paid,  he  was 
stayed  from  any  proceeding  in  the  action  (except 
appeal)  until  that  said  costs  were  paid. 
Vou  VH— 6 
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Plaintiff's  attorney  then  obtained  an  order  to  have 
cause  returnable,  February  6,  1884,  to  compel  defend- 
ant's attorney  to  receive  said  notice  of  trial. 

On  the  argument  of  said  motion  defendant's  attor- 
ney made  objection  to  this  motion. 

(1)  That  the  plaintiff  was  stayed  by  reason  of  non- 
payment of  costs  of  former  motions. 

(2)  That  the  motion  was  frivolous  for  the  reason 
that  there  was  no  authority  or  right  on  the  part  of  the 
plaintiff,  to  compel  the  defendant  to  accept  a  notice  of 
trial. 

BeuTio  Loewy^  for  plaintiff  and  motion. 

D.  McLean  ShaWy  for  defendant,  opposed. 

DoNOHUE,  J.  —  Motion  denied  without  costs.  I 
know  of  no  practice  to  compel  the  taking  of  notice. 
If  plaintiff  is  correct,  he  can  proceed  and  bring  his 
cause  on  for  triaL 


ELLIOTT  V.  LENICKY. 

SUPEHIOB  COUBT,   GENERAL  TeBM,   NoYEMBEB,   1884, 

§3247. 

(Mt% — Third  partff^When  may  he  charged  wUh, 

Jackson  having  brought  action  against  Elliott,  for  a  debt,  the  latter 
delivered  to  Jackson^s  attorney  various  claims,  on  the  understanding 
between  Elliott  and  the  attorney  that  the  collections  were  to  be* 
applied  upon  Jackson's  claim,  and  the  overplus  to  be  paid  to 
Elliott.    Of  this  Jackson  was  aware. 
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Sabsequently,  the  attorney  brought  aa  action  in  Elliott^s  name  on  one 
of  the  claims,  in  which  a  judgment  for  costs  was  recorded  against 
Elliott 

No  action,  was  authorized  by  JackRon,  and  be  was  ignorant  of  the 
suit  iu  action,  till  a  motion  was  made  to  charge  him  with  the  costs 
thereof.  HM^  that  Jackson  could  not  be  made  liable,  under  % 
8247,  Code  Civ.  Proc.,  for  costs,  as  the  party  beneficially  inter- 
ested in  the  recovery. 

(Ddtided  December  1,  1884.) 

Appeal  from  order  charging  third  party  with  costSy 
The  facts  appear  in  the  opinion. 

Stephen  B.  Brague^  for  appellant. 
Edward  P.  Wilder^  for  respondent. 

Van  Vorst,  J.^This  is  an  appeal  from  an  order 
directing  William  H.  Jackson  to  pay  the  costs  recov- 
ered by  the'defendant  above  named,  against  the  plaint- 
iff, on  the  ground  that  Jackson  was  the  person  prin- 
cipally interested  in  the  recovery  of  any  judgment 
herein. 

Section  3247  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  an  action  is  brought  in  the  name  of 
another  by  the  transferee  of  the  cause  of  action,  or 
by  any  other  person^  whx)  is  beneficially  interested 
therein^  such  transferee  or  other  person^  so  interested, 
is  liable  for  costs  and  disbursements. 

The  ground  upon  which  the  liability  of  Jackson 
was  placed  by  the  order  was,  as  has  been  seen,  that  he 
was  the  person  beneficially  interested.  It  is  not  claimed 
that  Jackson  was  the  transferee  of  the  cause  of  action. 

The  fact  seems  to  be  that  Jackson,  through  his 
attorney,  was  attempting  to  collect  a  just  demand 
against  Elliott,  the  plaintiff  in  this  action,  and  was 
proceeding  in  a  suit  on  the  equity  side  of  the  court,  to 
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obtain  satisfaction  of  his  claim;  that  Elliott,  white 
Jackson's  suit  was  pending  against  him,  deliyered  to 
the  attorney  of  Jackson  certain  claims  he  bad  against 
otbers,  for  collection,  amongst  which  was  a  demand 
against  the  defendant  in  this  salt.  The  understanding 
between  Elliott  and  the  plaintiff's  attorney  was,  that  if 
anything  was  collected  on  these  claims,  it  should  be 
credited  on  the  demand  of  Jackson  against  him,  which 
was  then  in  coarse  of  prosecution,  and  any  balance 
that  might  arise  after  payment  of  Jackson'^  claim, 
was  to  be  handed  over  to  Elliott. 

The  claim  against  the  defendant  was  prosecuted  in 
the  name  of  Elliott,  and  the  result  was  a  judgment  for 
the  costs,  which  have  been  directed  to  be  paid  by 
Jackson. 

Do  these  facts  sustain  the  orders  made  t  Was  the 
suit  prosecuted  by  Jackson  in  the  name  of  Elliott,  and 
was  he  the  party  beneficially  interested  I 

Jackson  has  in  effect  sworn  that  he  did  not  author- 
ize the  commencement  of  the  suit  against  the  defend- 
ant in  favor  of  Elliott.  He  says  '^  that  he  never  knew 
or  heard  of  the  defendant,  or  knew  that  an  action 
had  been  brought  against  him  by  the  plaintiff  until 
the  motion  papers  herein  were  served."  There  is 
nothing  in  the  papers  to  impair  the  truthfulness,  or 
break  the  force  of  this  clear  statement. 

He  further  says  that  he  never  requested  or  advised 
any  action  to  be  brought.  He  knew,  however,  that 
certain  claims  had  been  furnished  by  Elliott  to  his 
attorney  in  the  action  against  Elliott,  but  says  they 
were  collateral,  to  be  accounted  for  if  collected. 

it  is  going  a  great  way  to  hold  that  Jackson  was 
prosecuting  a  suit  in  the  name  of  Elliott,  when  he  knew 
nothing  of  the  commencement  or  pendency  of  the 
action,  until  he  was  served  with  papers  calling  upon 
him  to  pay  the  costs  thereof.  The  action  in  favor  of 
Elliott  was  commenced,  it  is  true,  by  the  person  em- 
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pIoy«d  by  Jackson  to  prosecute  his  salt  against  Elliott, 
but  sach  employment  certainly  did  not  justify  the 
attorney,  to  whom  the  claims  were  delivered,  to  com* 
mence  suits  thereon,  for  which  Jackson  might  be  made 
liable.  The  fact  that  the  attorney  held  the  claims  for 
collection,  the  avails  to  be  applied  to  the  payment  of 
his  client's  claim,  did  not  authorize  him  to  bring  suits, 
for  which  Jackson  shall  be  in  any  way  liable,  either  to 
himself  or  others. 

In  order  to  show  such  authority  in  an  attorney  to 
bring  actions  in  the  name  of  another,  for  which  his 
client  shall  be  made  liable,  more  must  appear  than  is 
shown  in  these  papers.  Nor  can  it  be  said  that  Jack- 
son was  the  person  beneficially  interested  in  a  true 
sense.  Elliott  was  seeking  to  pay  a  just  debt.  What- 
ever was  collected  went  directly  to  diminish  his  liabil- 
ity, and  the  surplus,  if  any,  was  his  property.  He  had 
made  no  assignment  of  the  claim  ;  he  had  delivered  it 
for  collection  only.  The  action  was  properly  brought 
in  his  name.  He  seemed  to  be  the  one  chiefly  inter- 
ested, and  attended  upon  the  trial  several  days,  and 
produced  the  evidence  to  sustain  his  claim. 

The  attorney,  in  his  affidavit,  in  opposition  to  the 
motion,  says  that  there  was  no  agreement  between 
him  and  Elliott,  ^^  that  Jackson  should  prosecute  this 
action,  or  pay  the  expenses  thereof." 

In  view  of  all  the  facts,  I  cannot  consider  that  Jack- 
son was  liable  for  these  costs,  as  he  did  not  direct  the 
bringing  of  the  action,  nor  did  he  countenance  or  adopt 
it  in  any  way  after  its  commencement.  He  was  ignorant 
of  the  action  of  the  attorney  in  its  conduct,  the  attor- 
ney having  no  authority  from  him,  actual  or  construc- 
tive, to  bring  it  for  him  in  the  name  of  another,  or  to 
charge  him  with  its  consequences. 

I  have  examined  the  several  cases  cited  on  the 
respondent's  brief,   and   find  no  case  which  would 
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jastify  charging  Jackson  with  these  costs,  upon  the 
facts  appearing  in  these  papers. 

The  result  reached  is,  that  the  order  appealed  from 
is  reversed,  with  costs  and  disbursements. 


Sedgwick,  Ch.  J.,  concurred. 


KNUDSON  V.  MATUSKA  &  CRAIG  PUR- 
NITURE  CO. 

BACHE  V.  SAME. 

SuPREMB  Court,  First   Department,  New  York 
County,  Special  Term,  February,  1886. 

§683. 

Attaehment.-^What  proof  of  lien  of  junior  attaehing  creditor  numng  to 
vacate  prior^  imuffieient. 

On  a  motion  by  one  claiming  a  lien  as  a  junior  attachment  debtor,  to 
vacate  a  prior  attachment,  an  affidavit  by  the  managing  clerk  of 
the  moving  party^s  attorney,  which,  after  alleging  that  the  junior 
attachment  was  issued  to  the  sheriif,  and  upon  information  and 
belief  that  the  sheriff  through  his  deputy  levied  upon  the  same 
property  levied  upon  under  the  prior  attachment,  stated  that  such 
facts  were  obtained  from  the  deputy  sheriflE,  having  charge  of  and 
who  made  the  levies,  and  that  the  reason  why  an  affidavit  was  not 
produced  from  said  deputy  was  that  while  he  admitted  that  the 
statements  made  were  true  he  was  unwilling  to  make  the  affidavit, 
does  not  furnish  proof  that  the  lien  of  the  junior  attaching  credi- 
tor exists,  so  that  he  may  attack  the  validity  of  the  prior  attach- 
ment. 

Tim  V.  Smith  (8  IT.  T.  Oiie.  Pro.  417;  afiPg  S.  C.  8  Id.  847),  followed; 
Beimell «.  Edwards  (27  Hun^  852),  distinguished. 

{J)eeided  February,  1885.) 

Motion  by  Simon  Baohe,  a  junior  attaching  credi- 
tor, to  vacate  the  attachment  issued  and  levied  in  an 
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action  brought  by  Ole  Kaudson  against  the  Mataska 
&  Craig  Farniture  Co. 

The  opinion  states  sufficient  facts. 

A.  J.  DittenTioeffer  (/.  Albert  EngleJiart^  attorney), 
for  the  motion. 

Charles  BuUdey  Hubhell  {Dunning  A  Hubhelly  at- 
torneys), opposed. 

Lawrence,  J. — ^This  is  a  motion  made  by  Bache,  a 
prior  attaching  creditor,  to  vacate  the  attachment 
heretofore  granted  in  the  case  of  Ole  Knudson  against 
the  defendant.  It  was  held  by  the  court  of  appeals  in 
the  case  of  Tim  v.  Smith  (3  N.  Y.  Civ.  Pro.  417),  that 
to  sustain  an  application  by  one  claiming  a  lien  as  a 
junior  attaching  creditor  to  vacate  a  prior  attachment, 
it  is  necessary  for  him  to  establish,  by  legal  evidence, 
a  subsequent  valid  levy  under  his  attachment  upon  the 
same  property  covered  by  the  prior  attachment,  and 
that  the  opinion  of  the  attorney  for  the  party  making 
such  application  that  the  subsequent  lien  has  been 
secured,  although  put  in  the  form  of  an  affidavit,  is 
not  sufficient. 

In  this  case  the  affidavit  is  made  by  the  managing 
clerk  in  the  office  of  the  attorney  for  the  junior  at- 
taching creditor  Bache,  in  which  affidavit,  such  clerk, 
referring  to  the  levying  of  the  prior  attachment,  states 
that  thereafter,  on  December  2,  1884,  an  attachment 
was  issued  in  the  second  above  entitled  action  against 
the  property  of  said  defendant,  the  Matuska  &  Craig 
Furniture  Company;  to  said  sheriff ;  that  said  sheriff, 
through  his  deputy,  levied,  on  December  3, 1884,  upon 
the  same  property  theretofore  levied  upon  by  him 
under  the  attachment  in  the  first  above  entitled  action, 
^^  as  I  am  informed  and  verily  believe."    He  then  goes 
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on  to  state  that  the  facts  herein  recited  were  obtained 
from  Thomas  Brady,  the  deputy  sheriff  having  charge 
of  and  who  made  said  levies,  and  that  the  reason  why 
an  affidavit  is  not  produced  from  said  deputy  is,  that 
while  he  admitted  that  the  statements  regarding  the 
facts  recited  lierein  are  true,  he  is  unwilling  to  make 
the  affidavit. 

I  do  not  think  that  this  affidavit  sufficiently  shows 
that  Bache,  the  junior  attaching  creditor,  has  a  good 
and  valid  lien  upon  the  property  attached,  enabling 
him  to  attack  and  vacate  the  attachment  issued  in  the 
suit  of  Knudson  (See  Tim  v.  Smith,  3  iV.  Y.  Civ.  Pro. 
417).  The  affidavit  of  the  managing  clerk  does  not,  in 
my  opinion,  furnish  proof  that  a  lien  has  been  estab- 
lished by  Bache.  His  affidavit  proceeds  upon  the 
theory,  that  the  admission  made  by  the  deputy  sheriff 
is  true,  and  it  is  sought  to  excuse  the  failure  of  the 
moving  party  to  produce  the  affidavit  of  the  deputy 
sheriff,  showing  precisely  what  the  deputy  sheriflE  did 
under  the  second  attachment,  by  stating  that  he,  the 
deputy  sheriff,  is  unwilling  to  make  an  affidavit. 

The  case  of  Bennett  v.  Edwards  (27  jEfurij  352)  is 
cited  by  the  counsel  for  Bache  as  showing  that  the 
affidavit  ia  this  case  is  sufficient.  But  that  case  was 
a  very  different  case  from  this.  There  a  clerk  of  the 
defendant  who  had  himself  brought  an  action,  and 
obtained  an  attachment,  and  who  had  positive  knowl- 
edge of  many  facts  and  circumstances  tending  to  show 
an  intent  to  cheat  and  defraud  the  creditors,  was  re- 
quested by  the  attorney  for  the  plaintiff  to  make  an 
affidavit  stating  the  facts  as  stated  in  his  own  affidavit, 
but  he  refused.  The  court  there  said,  "he  was  seek- 
ing to  secure  his  own  claim,  and  did  not  care  to  have 
it  embarrassed  by  others.  Under  these  circumstances, 
we  think  the  plaintiff  should  be  excused  from  procur- 
ing an  affidavit  from  Smith.  The  affidavit  already 
made  by  him  is  on  file  in  the  office  of  the  clerk  of  the 
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county,  and  the  person  making  the  affidavit  npon  whioh 
the  attachment  was  issued  refers  to  such  affidavit, 
quotes  it  in  this  affidavit  and  states  that  to  he  the  source 
of  his  information,  and  that  he  verily  believes  it  to  be 
true."  It  will  be  seen  that  in  that  case  the  party 
from  whom  the  information  was  derived  bad  already 
made  an  affidavit  as  to  the  facts  in  his  own  case,  which 
affidavit  was  on*  file  and  could  readily  be  examined. 
In  this  case  the  clerk  who  makes  the  affidavit  knows 
nothing  of  the  circnmstances,  and  relies  upon  the 
alleged  admission  made  to  him  by  the  deputy  sheriff. 
I  do  not  think  that  such  a  state  of  facts  excuses  a 
failure  to  comply  with  the  general  rule,  which  is,  that 
the  facta  upon  which  an  attachment  is  obtained  should 
be  stated  upon  positive  knowledge,  but  that  when 
from  the  circumstances  of  the  case  they  cannot  be  so 
stated,  they  may  be  stated  upon  information  and 
belief,  giving  the  names  of  the  persons  and  of  the 
sources  from  which  the  information  is  derived,  and 
the  reasons  why  the  affidavits  of  those  having  positive 
knowledge  cannot  be  procured.  In  that  case,  too, 
there  had  been  a  positive  refusal  by  Smith  to  make 
an  affidavit.  In  this  case  it  is  simply  stated  that  the 
deputy  sheriff  is  unwilling  to  make  an  affidavit.  In 
that  case,  also,  there  was  a  sworn  statement  as  to  the 
material  facts  by  a  person  having  knowledge  of  them, 
which  sworn  statement  the  party  applying  for  the 
attachment  also  swore  he  believed  to  be  true.  In  this 
case  we  have  nothing  but  an  alleged  admission  by  the 
deputy  sheriff.  We  havie  no  affidavit  as  to  the  facts. 
Whether  the  admission  of  the  sheriff  was  of  the  force 
and  effect  sworn  to  by  the  managing  clerk,  we  have 
no  means  of  ascertaining.  Not  a  single  fact  stated  by 
the  deputy  sheriff  in  making  the  alleged  admission  is 
put  before  the  court.  The  attachment  rests,  thei'efore, 
upon  the  statement  of  the  managing  clerk  that  the 
deputy  sheriff  has  made  a  certain  admission.    The 


90  CIVIL    PROCEDURE    REPORTS. 

Satherland  v,  Bradner. 

conrt  cannot  determine  whether  that  information  is 
correct  or  incorrect.  Under  the  rule  laid  down  in  Tim 
V.  Smith  (3  N.  Y.  Civ.  Pro.  417),  in  the  same  case 
(3  N.  T.  Clt.  Pro.  347),  I  am  of  the  opinion  that  Bache 
has  not  pat  himself  in  a  position  to  attack  the  validity 
of  the  prior  attachment  in  the  case  of  Knudson  against 
the  same  defendant. 

For  these  reasons  it  is  unnecessary  to  examine  the 
nnmerons  other  questions  which  were  discussed  upon 
the  argument,  and  I  am  of  the  opinion  that  the  motion 
to  vacate  the  attachment  should  be  denied,  with  costs. 


SUTHERLAND,   Respondent,  v.  BRADNER,   Im- 
pleaded, ETC.,  Appellant. 

SuPBEMB    Court,    First    Department,    General 
Term,  January,  1885. 

§  683. 

*  Attachment.  ^Vaeatinif  an    original    paper$. — Filing    cfffidatnt    ntmo 

pro  tune. 

On  a  motion  to  vacate  an  attachment,  founded  upon  the  papers  on 
which  the  attachment  was  granted,  an  affidavit  made  after  the 
granting  of  the  attachment  cannot  be  filed  nune  pro  tune  and  read 
in  support  of  the  process. 

(Decided  January  8,  1885.) 

Appeal  from  and  order  denying  a  i^otion  made  by 
defendant  to  vacate  an  attachment. 

Sufficient  facts  appear  in  the  opinion. 

Henry  Thompson^  for  defendan^appellant. 
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Stephen  P.  Nashj  tot  plaintifl-respondent. 

Brady,  J. — The  motion  to  vacate  the  attachment 
was  founded  upon  tbe  original  affidavits  ;  that  is,  those 
npon  which  it  was  granted.  On  the  motion  to  vacate, 
the  learned  justice  presiding,  permitted  an  affidavit 
made  several  days  after  tbe  attachment  was  granted, 
to  be  read  in  support  of  the  process.  This  could  not 
be  done  under  section  683  of  the  Code.  Its  language 
is  clear  and  positive  on  that  subject,  and  the  court  of 
last  resort  has  so  declared  (Steuben  County  Bank  7). 
Alberger,  26  N.  T.  179-183).  The  attempt  to  overcome 
this  statute  law  by  the  direction  to  file  the  subsequent 
affidavit  nunc  pro  tunc  as  of  the  prior  date,  was  one 
to  accomplish,  indirectly,  what  could  not  be  done 
directly.  It  is  impossible,  even  in  these  days  of  extra- 
ordinary inventions,  of  triumphs  in  ingenuity  and  skill, 
to  say,  with  truth,  that  a  paper  not  in  existence  at  the 
time  an  attachment  was  granted,  formed  a  part  of  the 
proofs,  and  helped  to  satisfy  the  judicial  mind  that  it 
should  issue.  It  was  not,  in  any  view  that  can  be 
presented  of  this  appeal,  a  paper  in  any  way  connected 
with  the  granting  of  the  attachment,  and  therefore  was 
prohibited,  as  we  have  seen,  from  consideration  when 
the  motion  was  made. 

Under  these  circumstances,  the  order  appealed  from 
mast  be  reversed,  and  the  papers  remitted  to  the  spe- 
cial term  for  a  proper  hearing ;  $10  costs,  and  disburse- 
ments of  this  appeal,  allowed  to  the  appellants. 

Bavib,  p.  J.,  and  Daniels,  J.,  concurred. 
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Estate  op  WILLIAM  R.  WELLING,  Deceased. 

BrrsBoOATE's   Coukt,  Orange  Cotj^tty,  Febbuakt, 

1886. 

§§  27S6,  2737. 

S!Mcutar*$  eommutumi, — Amount  and  appartumment  of,  whors  ihote  am 
three  or  more  eaeeuton, — Effect  ^  death  of  one  executor. 

Commissions  at  the  rate  fixed  by  statute,  are  allowed  to  an  executor 
only  by  an  order  of  the  court  on  the  settlement  of  his  accounts,  ['] 
but  such  commissions  cannot  be  withheld  by  the  court  except  in 
certain  cases,  as  where  specific  compensation  is  proTided.['] 

It  eeems,  that  a  testator  may  provide  in  his  will  that  the  executora 
thereof  shall  not  be  allowed  any  commissions,  or  he  may  fix  the 
•am  to  be  receiyed  by  them  in  lieu  of  commissions.  [*] 

Where  there  are  three  or  more  executors  of  a  personal  estate  exceed- 
ing* in  value  $100,000,  they  are  entitled  to  three  full  commis- 
sions, [']  notwithstanding  that  some  have  rendered  less  than  a  fair 
proportion  of  the  services,  [']  which  commissions  should  be  appor- 
tioned among  them  according  to  the  service  rendered  by  them 
respectively,  so  that  some  may  receive  more  and  some  less  than  one 
full  bommisaion,[',']  and  this  is  so  where  there  were  originally 
three  executors,  one  of  whom  died  before  the  settlement  of  the 
accounts.  [*,*J 

{Decided  February  28,  1885.) 

Application  for  executors'  commiseions  on  the  set- 
tlement of  their  accounts. 

Letters  testamentary  were  issned  January  14, 1684, 
on  the  estate  of  William  B.  Welling  deceased,  to 
Thomas  Welling,  Sarah  Welling  and  John  H.  Butts. 
Butts,  jointly  with  his  co-executors,  administered  the 
estate,  which  was  valued  at  nearly  $400,000,  over 
$100,000  of  which  was  personal  property,  until  July  16, 
1884,  on  which  day  he  died. 
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On  the  settlement  of  the  execators'  accounts,  it  was 
claimed  by  the  sarviving  executors  and  the  executrix 
of  Butts'  estate,  that  three  full  commissions  should  be 
allowed  to  be  apportioned  among  them,  in  the  manner 
which  had  been  agreed  upon  by  them.  To  this  the 
special  guardian  of  minors,  who  were  residuary  lega- 
tees, objected,  asserting  that  to  the  surviving  executor 
.two  full  commissions  should  be  allowed,  and  to  the 
executrix  of  the  deceased  executor  such  sum  as  would 
be  proportionate  to  the  services  rendered  by  him. 

Qeorge  W.  McMray,  for  Thomas  Welling,  exec- 
utor. 

ff.  W.  BoohstaveTj  for  Sarah  Welling,  executrix. 

L.  V.  Booraemj  for  executrix,  Ac.,  of  John  H. 
Butts,  deceased. 

M.  H.  KanCy  special  guardian  of  minors,  residuary 


Coleman,  Surrogate. — Commissions  at  the  rates 
fixed  by  the  statute  are  allowed  only  by  an  order 
[']  of  the  court  on  the  settlement  of  the  executor's 
account.  Redfield  on  Surrogates^  3d  ed.  725,  and 
cases  there  cited.  The  right  to  such  commissions,  how- 
ever, cannot  be  withheld  by  the  court  except  in  certain 
cases,  as  where  specific  compensation  is  provided.  IcL 
720,  and  cases  there  cited.  The  doubt  here  is  occa* 
sioued  by  the  death  of  one  of  the  executors  before  set- 
tlement, and  by  the  fact  that  the  section  (§2736)  allows 
each  executor  the  full  com[>ensation  allowed  by  law  to 
a  sole  executor;  thereby,  possibly,  raising  the  implica* 
tion  that  each  executor  roust,  at  least  nominally,  par- 
ticipate in  the  administration  until  the  time  of  settle* 
ment  of  the  estate  to  entitle  him  to  his  full  commis- 
sionsy  so  that  they  may  be  added  to  the  commissions 
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of  the  others  and  apportioned  among  all,  as  required 
by  the  last  claase  of  the  section. 

Section  2736.  *'  Where  the  valae  of  the  personal 
estate  of  the  decedent  amoants  to  one  hundred  thou- 
sand dollars  or  more,  over  all  his  debts,  each  executor 
or  administrator  is  entitled  to  the  full  compensation 
allowed  by  law  to  a  sole  executor  or  administrator,  un- 
less  there  are  more  than  three,  in  which  case  the  com- 
pensation to  which  three  would  be  entitled  shall  be 
apportioned  among  them  according  to  the  services 
rendered  by  them  respectively ;  and  a  like  apportion- 
ment shall  be  made  in  all  cases  where  there  shall  be 
more  than  one  executor  or  administrator.^' 

The  provisions  of  this  section  only  require,  where 
there  are  three  or  more  executors,  to  entitle  them 
[^  to  three  full  commissions — 1,  a  personal  estate 
exceeding  $100,000 ;  2,  three  or  more  executors. 
No  reference  is  made  to  the  extent  of  the  services  re- 
quired to  be  rendered  by  each  to  become  entitled  to  a 
full  commission,  except  that  which  is  implied  by  the 
provision  for  apportionment ;  and  this  provision  for 
apportionment  is  an  implied  recognition  that  one  may 
render  less  than  a  fair  proportion  of  the  services,  and 
yet  be  entitled  to  full  commissions  for  the  purpose  of 
apportionment.  The  provision  giving  full  commissions 
to  each  is  limited  and  qualified  by  the  latter  clause, 
directing  the  apportionment  only,  however,  as  to  the 
manner  and  not  as  to  the  amount ;  for  the  wording  is 
that  where  there  are  more  than  three,  ^'the  compensa- 
tion to  which  three  would  be  entitled  shall  be  appor- 
tioned," &c.,  and  ^^a  like  apportionment  shall  be  made 
in  all  cases  where  there  shall  be  more  than  one ;"  that 
is,  a  like  apportionment  shall  be  made,  in  the  case  of 
two,  of  the  compensation  to  which  two  would  be  enti- 
tled ;  and,  in  the  case  of  three,  of  the  compensation  to 
which  three  would  be  entitled. 

An  apportionment  of  the  compensation  to  which  all 
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would  be  entitled,  '^according  to  the  services  reu- 
["]    dered,"  implies  a  taking  from  one  and  giving  to 

another,  and  therefore  one  will  receive  more 
than  a  fall  commission,  and  another  less  than  a  fall 
commission,  otherwise  there  is  no  need  of  an  apportion- 
ment among  them.  If  then,  a  full  commission  is  allowed 
for  each  executor  to  be  apportioned,  if  all  are  living  at 

the  settlement,  although  one  has  rendered  less 
[*']    than  a  fair  proportionate  share  of  the  services,  was 

it  the  intention  of  the  legislature  that  it  should  be 
otherwise  where  an  executor  dies  before  the  settle- 
ment i  It  is  my  opinion  that  it  was  not ;  for  if  the 
foregoing  reasoning  be  correct,  then  the  legislature  in- 
tended by  the  expression  '^  the  compensation  to  which 
three  would  be  entitled"  to  speak  of  it  as  one  sum  or 
amount,  that  amount  to  be  ascertained  by  multiplying 
the  commissions  of  a  sole  execntor  by  the  number  of 
executors  up  to  three;  and  in  apportioning  that 
amount,  when  ascertained,  the  same  law  should  apply 
as  would  be  the  case  in  an  estate  of  less  than  $100,000 
where  there  were  several  executors,  and  one  had  died 
before  settlement,  t  e.,  according  to  the  services  ren- 
dered by  each. 

This  seems  to  me  to  be  the  only  sensible  conclusion, 

for  otherwise  a  different  rule  would  prevail  in 
[*]    cases  where  no  real  difference  existed  ;  as  where 

one  executor,  after  having  taken  an  active  part  in 
the  administration  of  the  estate,  say  for  three  months, 
voluntarily  took  no  further  part  in  such  administration 
until  the  settlement,  or  was  unable  to  do  so  by  reason 
of  death. 

Although,  as  I  have  said,  this  seems  to  be  the  only 
sensible  conclusion  ;  still  I  have  been  at  some  pains  to 
state  the  reasoning  which  led  me  to  it,  for  the  reason 
that  several  lawyers  of  large  experience,  to  whom  I 
have  mentioned  the  subject,  were  quite  decidedly  of 
the  contrary  opinion.    It  seemed  to  them  anomalous 
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that  full  commissions  shoald  be  allowed  in  the  case  of 
an  executor  who  had  died  before  settlement,  a  part  of 
which  was  to  be  apportioned  among  the  survivors. 

It  is  evident  that  the  legislature,  for  some  reason, 
intended  to  allow  more  commissions  where  the  estate 
exceeds  $100,000^  and  it  is  also  evident  that  we  cannot 
adopt  the  amount  of  the  commissions  allowed  as  a  val- 
uation of  the » services  rendered,  for  the  reason  that 
twice  or  three  times  as  much  commissions  are  allowed 
for  administering  estates  of  $100,000  and  upwards,  de- 
pending only  upon  the  number  of  executors  acting ; 
or,  in  other  words,  an  executor  is  allowed  just  as  much 
for  rendering  one-third  of  the  services,  when  he  is  one 
of  three  executors,  as  he  would  receive  for  rendering 
all  the  services,  if  he  were  the  sole  executor,  notwith- 
standing the  fact  that  a  sole  executor  is  required  to 
administer  the  estate  just  as  fully  as  would  be  required 
of  three  executors ;  on  the  other  hand,  if  he  had  a  co« 
executor,  who  did  very  little  of  the  work,  he  would  be 
entitled  to  nearly  two  whole  commissions.  So  we  have 
all  sorts  of  anomalies  under  this  law,  and  we  need  not 
be  surprised  at  finding  another. 

However,  the  testator  is  presumed  to  know  the  law, 
and  he  has  it  in  his  power  to  determine  the  amount  of 
expense  to  which  his  estate  shall  be  subjected,  by  way 
of  commissions,  by  selecting  one,  two,  three  or  more 
executors.  He  may  even  provide  that  they  shall 
[*]  not  be  allowed  any  commissions  (Secor  v.  Sentis, 
5  He^.  570 ;  Matter  of  Gerard,  1  Bern.  244),  or  he 
may  fix  the  sum  to  be  received  by  the  executors  in  lieu 
of  commissions  (§  2787). 

Here  three  full  commissions  allowed  by  law  to  a 
sole  executor  should  be  apportioned,  and,  as  those 
entitled  to  such  commissions  have  agreed  as  to  the 
manner  of  the  apportionment,  the  decree  will  be  made 
accordingly. 
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POTTS  V.  DAVIDSON,  as  Sheriff  of  the  City  and 
County  of  New  York. 

BvPBSHE  CouBT,  New  Yobk  County,  Special  Term, 
December,  1884. 

§  170- 

Sherijy, — Prpo§edinffi  ogaimMt^fmr  eicape^  vhmi  MtayA 

Proceedlogs  on  a  judgment  against  a  aheriff  for  the  escape  of  a  judg* 
ment  debtor,  imprisoned  under  an  execution  against  the  person^ 
-will  not  be  stayed  until  the  sheriff  can  collect  from  the  judgment 
debtor's  bondsmen,  where  it  does  not  appear  that  he  is  doing  every- 
thing which  the  law  permits,  promptly  and  diligently  to  coUeol 
from  the  sureties. 

Upon  the  entry  of  a  judgment  for  the  escape  of  an  imprisoned  judg- 
ment debtor  against  a  sheriff,  be  should  immediately  move  for  f 
summary  judgment  a^rainst  the  debtor's  sureties,  and  where  tlie 
sheriff  does  not  do  this  then,  or  pari  passu  with  an  application  for 
a  stay  of  proceedings  on  the  judgment  against  him  until  he  caa 
collect  from  the  bondsmen,  there  is  no  evidence  of  diligence  or 
good  faith,  and  a  stay  should  not  be  granted. 

iDeadad  December  9,  1884.) 

Application  by  defendant  for  a  stay  of  proceedings 
on  the  jadgment  recovered  herein  for  an  escape,  nntil 
he  can  collect  from  the  bondsmen. 

The  plaintiff  recovered  a  judgment  in  an  action 
sounding  in  tort  against  one  John  Flanagan,  on  vehich 
he  issued  an  execution  against  the  person  of  the  judg- 
mept  debtor,  who  gave  bonds  for  the  limits.  Sabse- 
quently  he  escaped,  and  the  judgment  in  this  action 
was  recovered  therefor,  whereupon  the  sheriff  made 
this  motion. 

W.  O.  Peckham^  for  plaintiff. 
voL  vn.— 7 
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E.  J.  Cramer  and  W.  Bourke  Cochran^  for  defend- 
ant. 

Barrett,  J.— The  sheriff  shoald  have  moved  for  a 
summary  judgment  against  the  sureties,  immediately 
upon  the  entry  of  judgment  against  himself.  Had  he 
done  so  this  motion  would  probably  have  been  unnec- 
essary, as  the  amount  sued  for  could  have  been  col- 
lected within  a  short  time.  Certainly  the  motion  for 
summary  judgment  should  have  been  xafiA^  pari  passu 
with  this  motion.  In  its  absence  there  is  no  evidence 
of  diligence  or  good  faith.  The  intention  of  section 
170  of  the  Code  was  to  protect  the  sheriff  while  he  is 
doing  everything  which  the  law  permits,  promptly  and 
diligently  to  collect  from  the  sureties.  For  aught 
that  appears  the  sheriff  has  not  sued  the  sureties  yet. 
Under  the  circumstances  he  is  not  entitled  to  the  favor 
which  might  otherwise  have  been  accorded  to  him 
under  section  170.  The  motion  must  be  denied  with 
costs,  and  the  stay  vacated. 


LEVY,  ET  AL.,  Appellants,  v.  KIRBY,  et  al.,  Re- 
spondents. 

N.  Y.  Superior  Court,  General  Term:,  November, 

1884. 

§24S6. 

Supplementary  praeeiding$.—  When  order  tn,  may  he  granted. 

An  order  In  supplementary  proceedings,  may,  under  §  3485  Codei 
be  granted  after  the  return  unsatisfied  of  a  second  execution  duly 
issued  on  the  judgment,  though  such  order  is  granted  more  than 
ten  years  after  the  to  return  of  the  first  execution. 

(fiedded  December  1,  18S4.) 
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Appeal  from  order. 
The  facts  appear  in  the  opinion. 
mUerhand  &  Cohn^  for  appellant. 
Edward  M.  FeU^  for  respondent. 

Van  Vorst,  J. — ^This  is  an  appeal  from  an  order 
vacating  a  previous  order  made,  authorizing  the  ex-, 
amination  of  defendants  as  judgment  debtors,  under 
proceedings  supplementary  to  execution. 

The  affidavit  upon  which  the  order  for  the  examin- 
ation of  the  defendants  was  founded  stated  in  sub- 
stance the  recovery  of  the  judgment  on  August  13, 
1870,  that  an  execution  upon  the  judgment  was  issued 
on  the  same  day  and  returned  wholly  unsatisfied,  and 
that  fourteen  years  afterwards,  and  on  June  11,  1884, 
another  execution  was  issued  upon  the  judgment  and 
returned  unsatisfied.  In  August,  1884,  the  order  for 
the  examination  of  the  defendants  was  made.  This 
order  was  vacated  by  the  court,  upon  the  ground  that 
it  was  not  obtained  within  the  time  provided  by  section 
2435  of  the  Code  of  Civil  Procedure. 

The  second  execution  was  regularly  issued  under 
section  1387,  and  its  return  unsatisfied  justified  the 
order  for  the  examination  of  the  defendants. 

By  section  2435  it  is  provided  that  at  any  time  with- 
in ten  years  after  the  return  of  an  execution  unsatisfied 
the  creditor  is  entitled  to  an  order  requiring  the  judg- 
ment debtor  to  attend  and  be  examined*  and  I  find 
nothing  in  the  statute  which  justifies  the  conclusion 
that  the  creditor  is  limited  to  the  term  of  ten  years 
from  the  return  of  the  first  execution,  in  which  to  as- 
sert his  right  to  examine  the  judgment  debtor.  As  he 
was  right  in  issuing  the  second  execution,  so  he  was  en- 
titled to  proceed  under  it  for  the  examination  of  the 
defendant)  at  the  time  he  instituted  the  proceedings. 
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There  is  no  hardship  in  the  case.  It  is  saggested 
by  the  respondent's  counsel  that  the  plaintiff's  remedy 
was  by  a  creditor's  bill  after  the  return  of  the  second 
execution. 

That  could  not  have  been  the  intention  of  the 
framers  of  the  law.  The  summary  proceedings  are  a 
Aubstitute  for  the  proceedings  by  suit  in  equity. 

The  order  appealed  from  is  reversed  with  costs  and 
disbursements. 

Sbdgwiok,  Ch.  J.,  and  Frbbdmak,  J.^  oaocmrad. 


HATWARD  V.  MoDONALD,  et  al. 

SuPBEMS  Court,  First   Drpartmbwt,  New  Tokk 
CouiiTTT,  Special  Terk,  FEBRUABTy  1885. 

§§484,  1843,  1846,  1862,  1864. 

Joinder  of  action, — Action  agairut  heir*  to  charge  eetaie  toM  dett  fT 
decedent — Joinder  of,  toith  action  to  impress  lien  for  ddi  con- 
tracted by  executor  upon  estate, — lAcdnUly  of  heirs. 

A  suit  against  a  decedent's  personftl  representatives,  upon  a  contraol 
made  with  such  representatives  to  impress  a  lien  upon  his  real 
estate,  cannot  be  joined  with  an  action  under  the  statute  againsft 
his  heirs  and  their  grantees  to  charge  land  formerly  of  the  deceased 
with  his  obligations  ;p J  they  proceed  upon  entirely  different  prin- 
ciples, and  their  joinder  would  be  anomalous  and  incongruous. [M 

In  an  action  by  a  creditor  of  a  deceased  person  to  charge  his  heirs  in 
respect  to  lands  descended,  the  personal  representatives  cannot  bn 
joined.  [*]  The  heirs  must  ail  be  sued  jointly,  and  they  are  respect- 
ively liable  to  the  extent  of  the  estate  which  descended  to  them  for 
debts  of  the  deceased,  growing  out  his  of  contracts,  [■]  which  liabil- 
ity may  be  enforced  either  by  charging  the  estate,  if  it  has  not  been 
aliened,  or  if  it  has,  and  the  creditor  so  elects  by  charging  the  heir 
personally,  bat  under  no  circumstances  are  the  heirs  personal^ 
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liable  for  debts  mcurred  by  the  ezecators,  [^]  and  if  such  debts  are 
to  be  impressed  upon  the  decedent's  real  estate  at  all,  it  can  only 
be  by  the  application  of  equitable  principles  entirely  foreign  to  the 
statutes  reguUting  **  actions  relating  to  decedent's  estates. ''[*] 
^keideA  Fefmtary  12,  1885.) 

Demurrer  to  the  complaint. 

The  natare  of  the  action  and  the  substance  of  the 
complaint  are  suflSciently  stated  in  the  opinion.  The 
grounds  of  the  demurrer  were  that  several  causes  of 
action  had  been  improperly  united,  and  that  the  com- 
plaint did  not  state  facts  sufficent  to  constitute  a  cause 
of  action. 

ChristopJier  Fine,  for  defendants  and  demurrer. 

Jedediah  K.  Bdywardj  plaintiff  in  person,  op- 
posed. 

BabbetT)  J. — ^The  plaintiff  concedes  that  he  has 
joined  a  bill  against  the  personal  reprentatives  of 
IfcCunn  to  impress  a  lien  upon  the  decedent's  real 
estate^  with  an  action,  under  the  statute,  against  his 
heirs  and  their  grantees.  These  causes  of  action  cannot 
be  united.  They  proceed  upon  entirely  different 
P  principles,  and  their  joinder  would  be  (as  was  said 
in  Greene  v.  Martine,  27  ButIj  247,  where  a  similar 
principle  was  discussed)  ''anomalous  and  incongru- 
ous." The  action  against  the  heirs  is  founded  upon 
contracts  made  by  the  testator  in  his  lifetime— that 
against  the  executors  upon  contracts  made  after  bis 
death.  The  former  contracts  bind  the  estate,  and  the 
judgment  thereon  is  against  the  executors  de  bonis  tes- 
tatoris.  The  latter  contracts  bind  the  executor  person- 
ally, not  the  estate,  and  the  judgment  thereon  is  de 
bonis  propri is.  So  far  then,  as  this  complaint  seeks  to 
charge  the  real  estate  with  contracts  made  by  the 
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executors,  it  proceeds,  as  palpably  it  must,  upon  some 
special  equities  entirely  foreign  to  the  case  against  the 
heirs  under  the  statute.  These  equities,  as  we  have 
gleaned  with  some  difficulty  from  the  perusal  of  this 
exceedingly  loose  and  confusing  complaint,  are  the 
insolvency  of  the  executors  and  the  fact  that  the 
services  rendered  under  the  contracts  tended  to  the 
conservation  and  protection  of  the  estate.  It  is  appar- 
ent that  this  is  a  distinct  action  from  an  action  under 
the  statute  against  the  heirs,  upon  contracts  made  by 
•the  testator  in  his  lifetime;  distinct  in  its  scope  and 
object,  and  requiring  different  parties,  allegations  and 
proofs  as  to  the  parties.  It  has  been  repeatedly  held 
that  in  an  action  by  a  creditor  to  charge  the  heir 
»[■]  in  respect  to  lands  descended,  the  personal  repre- 
sentatives cannot  be  joined  (Merseieau  v.  Ryerss, 
8  iT.  r.  362,  citing  Butts  v.  Genung,  5  Pafgey  254,  and 
Schermerhorn  v.  Barhydt,  9  Jd.  45).  The  heirs  must 
all  be  sued  jointly  {Code,  §  1846),  and  they  are 
[*]  respectively  liable,  to  the  extent  of  the  estate 
which  descended  to  them,  for  debts  of  the  deceased 
growing  out  of  his  contracts  (§  1843).  A  method  is 
provided  of  enforcing  this  liablity  either  by  charging 
the  estate,  if  it  has  not  been  aliened  (§  1852),  or,  if  it 
has,  and  the  creditor  so  elects,  by  charging  the  heir 
personally  (§  1854).  Under  no  circumstances,  however, 
are  the  heirs  personally  liable  for  debts  incurred 
;[*]  by  the  executors.  If,  then,  these  debts,  which  the 
law  treats  as  personal  obligations  of  the  executors, 
are  to  be  impressed  upon  the  decedent's  real  estate  at 
all,  it  can  only  be,  as  already  suggested,  by  the 
application  of  equitable  principles  entirely  foreign  to 
the  statutes  regulating  *' actions  relating  to  decedents' 
estates."  I'hat  some  such  action  might  be  maintained 
'^ncaseof  the  fraud  or  insolvency  of  the  executor," 
was  hinted  at  in  Ferrin  v.  Myrick  (41  N.  T.  315),  but 
it  was  '*an  equitable  cause  of  action,"  which,  as  the 
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court  intimated,  '^  would  probably  be  created  against 
the  estate."  In  this  same  case,  Mr.  Justice  Hunt, 
after  reviewing  the  authorities,  held  the  principle  to  be 
settled,  that  causes  of  action  against  executors  as  such. 
— that  is,  upon  contracts  made  with  the  testator  in  his 
lifetime — cannot  be  united  with  causes  of  action  against 
the  executors  upon  contracts  made  after  his  death.  A 
fortiori  J  it  would  seem  to  follow  that  a  special  statu- 
tory action  to  charge  the  heirs  and  their  grantees  with 
the  decedent's  obligations  should  not  be  united  with  a 
special  equitable  action  to  have  the  executors'  obliga- 
tions decreed  to  be  a  lien  upon  the  estate. 

There  are  other  seemingly  fatal  objections  to  this 
complaint,  e.  g.j  the  assumption  that  the  heirs  and 
their  grantees  are  bound  by  the  judgments  recovered 
against  the  executors  and  the  consequent  failure  to 
state  any  cause  of  action  against  the  decedent.  As  we 
understand  it,  a  judgment  against  executors  is  only 
prima  facie  evidence  in  the  surrogate's  court,  and 
when  there  was  a  trial  upon  the  merits.  It  is  also 
questionable  whether  any  cause  x)f  action  is  stated 
against  Mr.  Fine.  But  upon  these  and  other  points  it 
is  not  necessary  at  present  to  express  a  definite  opinion, 
as  the  demurrer,  for  the  reasons  already  assigned,  must 
be  sustained,  and  the  plaintiff  in  severing  his  actions, 
and  otherwise  amending,  may,  by  appropriate  aver- 
ment and  greater  care,  avoid  some  of  these  questions. 

There  must  be  judgment  for  the  defendants  upon 
their  demurrer,  with  costs,  but  with  leave  to  the 
plaintiff  to  amend  his  complaint,  within  twenty  days, 
upon  payment  of  such  costs. 
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LACY  V.  WILKINSON  and  Another. 

Also  eighteen  other  oases  against  sake  defend- 
ants. 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  January,  1885. 

§§  524,  626. 
FliodifkgB. — Verificationn-r^By  wham  made  in  action  agairut  partnen. 

Where,  in  an  action  against  partners  the  complaint  contained  two 
counts,  one  being  for  a  balance  of  moneys  deposited  with  them  as 
bankers,  and  the  second  for  moneys  received  by  the  defendants 
from  and  to  the  use  of  the  plaintiff,  and  an  answer  was  served,  ad- 
mitting the  depositing  of  the  moneys  alleged  in  the  first  count; 
denying  that  they  received  moneys  to  the  use  and  benefit  of  the 
plaintiff  as  alleged  in  the  second  count  of  the  complaint,  and  deny- 
ing knowledge  or  information  sufficient  to  form  a  belief  as  to  a 
demand  and  refusal  to  pay  the  moneys  deposited,  which  answer 
was  verified  by  only  one  of  the  defendants,  who  did  not  state  that 
he  WAS  acquainted  with  the  facts,  and  was  returned  on  the  ground, 
among  others,  that  it  should  have  been  verified  by  both  defendants 
or  by  one  acquainted  with  the  facts,  and  judgment  entered  against 
the  defendants. — HMy  that  the  judgment  should  be  vacated  as  to 
the  defendant  who  made  the  verification,  but  not  as  to  the  other. 

(Decided  January  21,  1885.) 

Motion  to  vacate  jadgments  entered  against  the  de- 
fendants herein  as  irregnlar. 

The  facts  in  the  case  of  Lacy  v.  Wilkinson,  which 
are  similar  to  those  in  the  other  cases,  are  as  follows : 

The  summons  and  a  verified  complaint  were  served 
on  the  defendants  December  13,  1884.  The  complaint 
was  in  two  counts^  and  after  alleging  that  the  defend- 
ants were  copartners  and  engaged  in  the  banking  busi- 
ness, averred,  first,  that  **at  various  times  and  in 
different  amounts,  this    plaintiff   deposited    checks, 
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drafts,  valaable  property  and  moneys  of  this  plaintiff 
with  said  defendants  in  their  banking-house  aforesaid, 
and  kept  his  bank  acconnt  with  them,  on  defendants 
agreeing,  in  consideration  thereof,  and  for  value  re- 
ceived, to  pay  and  deliver  the  amount  of  said  account, 
with  interest  at  four  per  cent,  per  annum,  to  this 
plaintiff  whenever  afterwards  thereunto  requested ; 
that  on  said  9th  day  of  December,  1884,  there  was 
standing  to  the  credit  of  this  plaintiff,  on  said  defend- 
ant's books,  as  such  banking  firm  of  Wilkinson  &  Co. 
aforesaid,  a  balance  of  $2,840.13 ;  that  payment  thereof, 
before  the  commencement  of  this  action,  has  been  duly 
demanded,  but  refused,  and  the  whole  of  said  balance 
now  remains  unpaid  and  due  this  plaintiff ;"  and  sec- 
ond, ^^  that  at  various  times  and  in  different  amounts, 
said  defendants,  as  such  copartners  and  bankers,  as 
aforesaid,  received  from  this  plaintiff,  and  to  and  for 
his  use  and  benefit,  divers  sums  of  money,  all  to  be 
paid  by  said  defendants  to  this  plaintiff,  whenever  said 
defendants  should  be  thereunto  afterwards  requested ; 
that  on  the  9th  day  of  December,  1884,  the  balance  of 
said  moneys  then  remaining  in  said  defendants'  hands 
and  on  their  books  to  the  credit  of  this  plaintiff,  as 
said  bankers,  as  aforesaid,  was  the  sum  of  $2,840.13, 
which  said  defendants  have  been  duly  requested  to  pay 
this  plaintiff,  before  the  commencement  of  this  action, 
but  have  not  paid  the  same  or  any  part  thereof,"  and 
demanded  judgment  for  the  sum  of  $2,840.13,  and 
interest. 

On  January  2,  1886,  the  last  day  to  answer  or 
demur^  the  defendants  appeared  and  served  an  answer 
which,  omitting  title  and  signature,  was  as  follows : 

*^The  above  named  defendants  answering  the  com- 
plaint herein  admit  that  prior  to  December  9,  1884, 
they  were  co-partners  at  Syracuse,  N.  Y.,  under  the 
firm  name  of  Wilkinson  &  Co. ;  that  the  plaintiff  at 
various  times  and  in  different  amounts  deposited  with 
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the  defendants  the  sum  of  money  mentioned  in  the 
comphiint. 

''  Farther  answering,  the  defendants  deny  that  they 
received  from  the  plain tiflF  to  and  for  his  nse  and  bene- 
fit, the  moneys  referred  to  in  the  second  count  of  the 
complaint  herein. 

'*  For  a  second  and  further  answer  the  defendants 
allege  that  they  have  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  or  not  before 
the  commencement  of  this  action,  the  plaintiff  de- 
manded payment  of  the  moneys  deposited  by  him  with 
them,  or  that  they  refused  to  re-pay  the  same. 

'*  Wherefore,  the  defendants  pray  for  judgment 
dismissing  the  complaint  with  costs." 

This  answer  was  verified  by  the  defendant,  Alfred 
Wilkinson  only,  as  follows: 

"  Alfred  Wilkinson  being  duly  sworn  says  that  he 
is  one  of  the  defendants  above  named ;  that  he  has 
heard  read  the  foregoing  answer  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true." 

On  the  following  day  the  plaintifiPs  attorney  re- 
'  turned  the  answer  with  the  following  notice  entitled 
in  the  action  and  duly  signed,  and  addressed  to  the 
defendant's  attorneys : 

**  Gentlemen :  The  answer  served  by  you  in  this 
action  for  the  defendants,  January  2,  1885,  is  herewith 
returned  to  you  for  the  reasons  :  1st..  That  the  case  is 
not  verified.  2nd.  That  the  same  is  not  verified  by 
both  of  the  defendants.  3rd.  That  it  is  verified  by 
only  one  of  the  defendants.  4th.  That  the  verification 
is  defective  in  that  one  defendant  cannot  swear  to  the 
want  of  information  sufficient  to  form  a  belief  on  the 
part  of  the  other  defendant.  6th.  That  the  verification 
is  defective  in  that  it  is  made  by  the  defendant  who  is 
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not  acquainted  witli  the  facts,  while  verification  by  the 
defendant  who  is  acquainted  with  the  facts,  is  inten- 
tionally omitted  ;  the  demand  for  payment  mentioned 
in  the  complaint  having  been  personally  made  on  the 
defendant,  J.  Porman  Wilkinson.  6th.  That  the  ver- 
ification is  defective  in  that  it  does  not  appear  thereby 
that  the  defendant  who  makes,  or  attempts  to  make 
the  same,  is  acquainted  with  the  facts.  7th.  That  the 
verification  is  defective  in  that  it  is  made,  or  attempted 
to  be  made,  by  one  of  the  defendants  who  is,  and  for 
a  long  time  has  been,  an  habitual  drunkard,  and  who 
is,  on  account  thereof,  unacquainted  with  the  facts  and 
incapable  of  knowing  the  facts. 

And  for  these  reasons  we  elect  to  treat  said  answer 
as  a  nullity." 

The  plaintiff's  attorneys,  also,  on  the  same  day  en- 
tered judgment  against  the  defendants,  as  co-partners 
and  individually,  whereupon  they  made  this  motion. 

W.  B.  ChaTTiberlin  {Chamberlin  &  Ayres^  attor- 
neys), for  defendants  and  motion. 

Ekich  of  the  answers.  .  .  denied  in  positive  and 
express  terms  the  whole  of  the  plaintiff's  second  count. 
This,  even  upon  defendants'  concession  is  perfectly  ver- 
ified by  one  of  several  defendants.    Toelmer  v.  New-  • 
berger,  1  N.  Y.  Monthly  Law  Bui.  29. 

The  answer  denied  the  plaintiff's  complaint  in  a 
material  part,  in  such  a  manner  as  to  subject  the  affi- 
ant to  a  criminal  prosecution,  if  he  has  no  knowledge 
of  the  matter  sworn  to  and  therefore  implies  that  he  is 
acquainted  with  the  facts.    Code  of  Civ.  Proc.  %  524. 

By  the  express  terms  of  section  525  of  the  Code 
Civ.  Proc.  one  of  two  parties  united  in  interest  may 
verify  an  answer  or  other  pleading. 

The  complaint  alleges  the  copartnership  of  the  de- 
fendants. The  answer  admits  it,  hence  the  defendants 
must  be  treated  as  united  in  interest  and  one  may 
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* 

verify  it.    Toelmer  v.  Newberger,  1  N.  T.  MontMy 
Law  Bui.  29. 

The  answer  is  verified  by  orie  of  the  two  defendants, 
and  even  if  a  verification  by  the  other  should  also 
have  been  added,  that  wonld^ot  justify  the  entry  of  a 
jndgment  against  the  copartnership,  or  Alfred  Wil- 
kinson, as  he  has  verified  his  answer.  Newell  v.  Bull, 
14  Haw.  Pr.  305.  *" 

Oeorge  DoTieny  {Hitchcock^  Gifford  4k  Doheny,  at- 
torneys), for  plaintiff  in  each  case,  opposed. 

Y  ANN,  J. — ^Motion  to  vacate  jndgment  granted,  as  to 
Alfred  Wilkinson  of  the  firm  of  Wilkinson  &  Co., 
bnt  denied  as  to  J.  Forman  Wilkinson,  individually, 
without  costs  to  either  party. 

On  this  decision  an  order  was  entered,  providing : 
*^that  the  motions  to  set  aside  said  judgments  be,  and 
the  same  are  hereby  granted  on  the  ground  that  the 
irerifications  of  said  answers  are  proper  in  form  as  to 
the  defendant  Alfred  Wilkinson,  but  not  as  to  the  de- 
fendant J.  Forman  Wilkinson,  but  the  judgments  are 
vacated  as  to  both  defendants,  as  the  plaintiffs  prefer 
that  course,  rather  than  run  the  risk  of  releasing  one 
joint  debtor  by  taking  judgments  against  the  other 
only.  Such  vacation  to  have  no  other  effect  than  to 
place  the  parties  where  they  were  just  before  judg- 
ments were  entered." 
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THE  NEW  ENGLAND   MUTUAL  LIFE  INSUR- 
ANCE COMPANY,   Respondent,   v.  KEL- 
LER, Impleaded,  etc.,  Appellant. 

SUPEEMB     CQURT,     PlHST      DEPARTMENT,      GeNEBAL 

Term,  January,  1885. 


Ini&rpiUad^. — When  m%ut  be  hy  acUonl 

IHiere  tbe  moneys  dne  upon  a  policy  of  life  insurance  were  claimed 
by  the  widow  of  tbe  insnred,  by  the  administrator  of  his  estate, 
and  one-half  of  it  by  tlie  insured's  assignee  for  the  benefit  of  credi- 
tors, and  the  widow  brought  an  action  to  reooTcr  on  the  policy, — 
MMy  that  tbe  case  was  not  one  covered  by  section  820  of  the  Code, 
which  provides  for  interpleader  on  motion;  that  an  action  for 
interpleader  was  properly  brought  by  the  insurance  company,  and 
an  order  staying  proceedings  in  the  action  commenced  by  the 
widow  properly  g^nted. 

iDedded  January  8,  1885.) 

Appeal  from  an  order  of  the  New  York  county 
special  term,  en  joining  proceedings  in  another  action 
until  the  determination  of  this. 

The  opinion  states  the  facts. 

Merritt  E.  Sawyer^  for  defendant-appellant.  \ 

Roger  Foster^  for  plaintiff-respondent. 

Davis,  P.  J.— This  is  an  action  in  the  natnre  of  an 
interpleader,  brought  to  compel  three  different  claim- 
ants in  interest  to  the  money  or  portion  thereof  pay- 
able on  a  policy  of  life  insurance,  issued  by  the  plaint- 
iff, to  interplead,  and  praying  an  injunction  to  restrain 
them  from  suing  the  plaintiff,  and  also  to  restrain  the 
defendant  Keller  from  continuing  an  action  to  recover 
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the  proceeds  of  the  policy  previously  brought  by  her 
in  the  superior  court. 

The  facts  are  substantially  these :  On  or  about 
April  5,  1881,  the  plaintiff  issued  a  policy  to  Q.  F.  Kel- 
ler, since  deceased,  whereby,  in  consideration  of  the 
premium  paid  and  to  be  paid,  the  company  promised 
and  agreed  to  pay  to  him  $5,000,  at  the  end  of  eleven 
years  from  the  date  of  the  policy,  or,  if  he  should  die 
before  that  date,  to  his  executors  or  administrators,  in 
sixty  days  after  satisfactory  proof  of  his  death.  THe 
policy  was  declared,  in  case  of  his  prior  decease,  to  be 
for  the  benefit  of  his  wife,  Phillipena  Keller,  if  she 
should  survive  him,  G.  F.  Keller  died  on  February 
22,  1884,  having  kept  up  the  payment  of  the  premiums 
on  the  policy.  He  left  the  defendant  Phillipena  Kel- 
ler, his  widow,  surviving  him.  On  May  22, 1884,  the 
defendant  Camp  was  duly  appointed  temporary  ad- 
ministrator of  the  estate  of  George  F.  Keller,  and  duly 
qualified,  and  letters  of  administration  were  issued  to 
him.  Prior  to  his  death,  and  on  or  about  Januaiy  18, 
1884,  Keller  made  an  assignment  of  all  his  property 
to  the  defendant  William  H.  Buxton,  for  the  benefit 
of  his  creditors.  On  May  24,  1884,  Mrs.  Keller,  the 
widow,  brought  an  action,  in  the  superior  court  of  the 
city  of  New  York,  against  the  plaintiff,  upon  such 
policy,  to  recover  the  sum  of  $5,000  and  interest, 
claiming  to  be  entitled  to  the  whole  thereof.  The 
defendant  Camp,  as  temporary  administrator,  claims 
to  be  entitled  to  receive  $2,500  of  the  amount  payable 
on  such  policy,  as  assignee  of  said  George  F.  Keller, 
for  the  benefit  of  his  creditors,  on  the  ground  that  the 
amount  of  premiums  paid  by  Keller  on  his  life  policy 
exceeded  the  limitation  imposed  by  statute,  and  that 
the  excess  of  such  preniiums  belongs  to  his  creditors, 
This  action  was  therefore  commenced  for  the  purpose 
of  bringing  these  several  parties  into  court  to  contest 
their  respective  rights,  the  plaintiff  being  ready  and 
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-willing  to  pay  over  the  amount  due  on  the  policy,  to 
whomsoever  shall  be  adjudged  entitled  to  it,  and 
bringing  the  same  into  court  for  that  purpose  in  this 
action. 

Upon  the  facts,  this  case  seems  to  be  a  proper  one 
for  an  interpleader.  But  it  is  insisted  that  the  proper 
remedy  was  under  section  820  of  the  Code,  which  pro- 
vides that  a  defendant  ^'may  at  any  time  before 
answer  upon  proof  by  affidavit,  that  a  person  not  a 
party  to  the  action  makes  a  demand  against  him  for 
the  sam^  debt  or  property  without  collusion  with  him, 
apply  to  the  court  upon  notice  to  that  person,  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in 
his  place,  and  to  discharge  him  from  liability  to  either, 
on  his  paying  into  court  the  amount  of  the  debt." 
The  court  was  of  opinion  that  the  plaintiff  herein  had 
not  an  adequate  remedy  under  that  section,  and  we 
think  that  opinion  is  well  founded.  Here  are  two 
claimants  beside  the  widow  ;  one  as  the  administrator 
of  the  estate,  and  the  other  as  an  assignee  for  the 
benefit  of  civditors,  and  their  claims  are  not  alike,  the 
administrator  claiming  the  whole  sum  and  the  assignee 
but  a  pari  of  the  money,  and  the  case  is  not  one  cov- 
ered by  the  strict  letter  of  section  820,  because  the 
assignee  of  the  deceased  policy-holder  does  not  claim 
or  assert  a  demand  for  the  same  debt  for  which  the 
action  is  brought.  Even  if  it  would  bear  a  construc- 
tion that  would  admit  the  bringing  in  of  both  these 
claimants  as  defendants  in  that  action,  nevertheless 
the  facts  in  the  case  present  a  different  contest  than 
that  contemplated  by  the  section.  Here  is  not  only  a 
contest  between  the  plaintiff,  the  widow,  and  these 
two  claimants,  but  one  between  the  claimants  them- 
selves, which  must  also  be  litigated  before  the  rights 
of  all  parties  can  be  fully  determined.  As,  for  in- 
stance, if  the  administrator  is  held  to  have  a  superior 
right  to  the  widow,  he  is  still  subject'  to  a  litigation 
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between  himself  and  the  assignee,  to  determine  whether 
the  assignee  is  not  entitled  to  the  snm  he  claims  ont 
of  the  proceeds  of  the  policy.  That  contest  could  not 
be  carried  on  under  section  820,  and  therefore  the 
rights  of  all  the  parties  in  respect  of  the  money  could 
not  in  a  contingency,  which  may  arise,  be  disposed  of 
in  the  action  in  the  superior  court. 

We  think  the  order  was  correct  and  should  be 
affirmed,  with  $10  costs  and  disbursements. 

Bbady  and  Daniels,  JJ.,  concurred. 


EVERALL,  Respoitoent,  v.  LOSSEN,  Appellant. 

N.  Y.  CouBT  OP  CoiTMON  Pleab,  Special  Term, 
July,  1884. 

§§  2360,  8240. 
Bwnmary  praeeeddngt, — CoiU  en  appeal  /ram  final  order  in. 

Where  the  fiaal  order,  in  summary  proceedings,  to  recover  possession 
of  real  property,  is  affirmed  on  appeal,  costs  are  in  the  discretion 
of  the  court,  and  where  they  are  awarded  the  respondent,  the  clerk 
should  tax  such  costs,  and  such  costs  only,  as  would  be  taxable  if 
the  sjiecial  proceeding  bad  been  an  action,  and  the  final  order  a 
judgment 

{Dteided  July  24,  1884.) 

Motion  for  a  new  taxation  of  costs. 

This  is  a  snmmary  proceeding,  brought  to  recover 
the  possession  of  certain  real  property.  On  appeal 
from  the  final  order  it  was  affirmed  by  the  general  term 
of  this  court  with  costs  to  respondent. 

O.  H.  Hart^  for  appellant  and  motion. 
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a.  p.  Livermore^  for  respondent,  opposed. 

Van  Hoksen,  J. — The  legislatare  intended  to  make 
the  practice  uniform  by  abolishing  the  difference  be- 
tween an  appeal  from  a  judgment  and  the  method  of 
reviewing  a  final  order  in  summary  proceedings.  Un- 
der section  3260  an  appeal  from  a  final  order  in  sum- 
mary proceedings  differs  in  no  respect  from  an  appeal 
from  a  judgment  (see  Shaw  v.  McCarty,  2  If.  T.  Civ. 
Pro.  23).  Where  a  final  order  is  affirmed,  costs  are  in 
the  discretion  of  the  court.  Section  3240  provides  that 
costs  in  a  special  proceeding  instituted  in  a  court  of 
record,  or  upon  appeal  in  a  special  proceeding  taken 
to  a  court  of  record,  where  the  costs  are  not  specially 
regulated  by  law,  may  be  awarded  to  any  party  in  the 
discretion  of  the  court,  at  the  rates  allowed  for  similar 
services  in  an  action  brought  in  the  same  court  or  an 
appeal  from  a  judgment  taken  to  the  same  court. 

As  the  general  term  allowed  costs  to  the  respondent, 
the  clerk  should  tax  such  costs — and  such  only — as 
would  be  taxable  if  the  special  proceeding  had  been 
an  action  and  the  final  order  a  judgment. 


GARRISON  V.  MARIE,  sT  al. 

SUPBEMB    COUBT,    FiBST    DePABTMENT,    NeW    YoBK 

County,  Special  Teem,  Maboh,  1886. 
§§  217,  603. 

h^uneiwn.'-'P&uier  of  mprems  eourt  to  9tay  aetion  in  another  court. — 
Inttanee  of  0090  in  which  $uch  pofDor  should  be  esDereieed. 

The  Btipreme  court  has  andoubted  power  to  restrain  parties  from 

proceeding  with  actions  in  other  courts  of  this  State,  whether  they 

be  such,  as  uader  the  former  divisions  would  have  been  known  as 

actions  at  law  or  suits  in  equity,  [*]  and  it  has  frequently  done  so. 

Vol.  VIL— 8 
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when  parties  within  its  jurisdiction  have  inequitably  and  unjustly 
attempted  to  prosecute  actions  in  this  or  other  States.  [*] 

A  court  of  equity  may  restrain  the  trial  of  an  action  temporarily,  until 
another  action  has  been  tried  or  the  happening  of  some  other  event, 
and  in  a  proper  case  should  do  so  through  the  instrumentality  of 
an  independent  suit.[*] 

It  is  no  objection  to  an  action,  to  restrain  the  prosecution  of  another 
action,  that  the  relief  should  have  been  asked  by  motion  in  the 
action  sought  to  be  restrained,  where  the  plaintiff  in  the  equitable 
action  has  an  absolute  right  to  the  relief.  [*]  The  granting  or 
denying  of  the  motion  would  rest  absolutely  in  the  discretion  of 
the  court,  and  it  seemty  would  not  be  reriewable  by  appeal,  but  the 
right  to  equitable  relief  in  a  proper  case  is  just  as  absolute  as  a 
right  to  a  money  judgment  on  a  good  cause  of  action  in  an  action 
at  law.[»] 

Where  in  an  action,  brought  by  one  0.  to  enjoin  the  prosecution  of  a 
certain  action  in  the  superior  court  of  the  city  of  New  Tork, 
brouja^ht  by  M.  &  Co.,  to  recover  damages  for  the  alleged  failure 
of  G.  to  compensate  them  for  assisting  in  the  foreclosure  of  a 
mortgage  on  certain  railroad  property,  it  appeared  that  M.  &  Co. 
had,  before  bringing  the  action  in  the  superior  court,  commenced 
an  action  in  liissouri,  in  the  name  of  a  corporation  controlled  by 
them,  to  set  aside  said  foreclosure  and  the  mortgage,  on  the  ground 
of  fraud,  and  it  had  been  held  in  the  superior  court  action  that 
the  pendency  of  the  action  in  Missouri  was  not  a  bar  to  it,  and  it 
also  appeared  that  a  judgment  in  the  superior  court  action  would 
not  be  a  bar  to  the  action  in  Missouri,  but  a  judgment  in  the  latter 
action  would  be  a  bar  to  the  superior  court  action  and  that  a  recovery 
in  both  would  entail  a  double  loss  on  G., — Hddy  that  the  prosecution 
of  the  action  in  the  superior  court  should  be  restrained  until  the 
final  disposition  of  the  suit  in  Missouri ;[',  \  '']  that  the  action  to  ob- 
tain such  injunction,  was  properly  brought,  and  the  relief  desired 
could  not  be  obtained  by  motion  in  the  action  in  the  superior 
court.  [' J 

Third  Ave.  R  R.  Co.  «.  Mayor  (54  J9.  T.  169),  followed.  [•] 
.  (Decided  March  18,  1885.) 

Motion  by  plaintiff  to  continne  a  temporary  injano- 
tion  restraining  the  prosecution  of  an  action  in  the 
New  York  superior  court. 

The  facts  are  fully  stated  in  the  opinion. 
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Henry  L.  Clinton^  and  C.  A.  Hunkle^  for  plaintiff 
and  motion. 

Hoscoe  Conkling,  and  ff.  E.  Tremaine^  for  defend- 
ant, opposed. 

DoNOHUE,  J. — ^This  is  a  motion  to  continue  an  in- 
junction pending  the  litigation.  The  facts,  as  they 
appear  in  the  papers  on  which  the  motion  is  made,  and 
most  of  which  are  not  disputed  by  the  defendants,  are 
substantially  as  follows : 

The  plaintiff,  in  1876,  was  the  owner  of  about 
$1,800,000  of  the  third  mortgage  bonds  of  the  Pacific 
Railroad  of  Missouri.  The  railroad  had  defaulted  in 
the  payment  of  interest  on  all  its  bonds  of  this  class, 
and  a  suit  to  foreclose  the  mortgage  was  commenced 
November  11,  1876,  by  George  E.  Ketchum,  in  the 
United  State  Circuit  Court  for  the  Eastern  District  of 
Missouri,  and  Garrison  became  a  co-complainant  on  his 
own  application.  The  Pacific  Railroad  Company  ad- 
mitted the  allegations  in  the  bill  of  foreclosure,  but 
Marie  and  others,  the  defendants  in  this  action,  who 
were  stockholders  of  that  company,  claimed  that  the 
third  mortgage  bonds  were  illegal  and  void,  and  peti- 
tioned the  court  in  which  the  foreclosure  was  pending, 
for  leave  to  defend  the  suit  on  behalf  of  themselves  and 
other  stockholders.  After  filing  their  petition,  the 
defendants  here  made  an  agreement  with  Garrison,  by 
which,  in  the  letter  addressed  to  them  May  29,  1876, 
he  promised  that,  if  he  purchased  the  railroad  under 
the  foreclosure  sale,  he  would  convey  it  to  a  new  cor- 
poration, to  be  organized  by  them,  the  stock  of  which 
should  belong  to  the  defendants  here  (who,  to  prevent 
confusion,  will  be  referred  to  in  this  opinion  as  the 
** Marie  party"),  while  the  bonds  of  such  corporation 
should  be  received  by  Qarrison  in  payment  of  his  third 
mortgage  bonds  of  the  Pacific  Railroad.    The  Marie 
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party,  in  consideration  of  this  promise,  agreed  to 
withdraw  their  opposition  to  the  foreclosure  of  the 
mortgage  and  aid  in  validating  Garrison's  bonds. 
They  did  thereafter,  in  open  court,  withdraw  such  op- 
position, and,  in  consequence  of  such  withdrawal,  a 
decree  of  foreclosure  was  entered  in  June,  1876. 

The  Marie  party  claim  that  after  such  decree  was 
entered  they  and  Garrison  made  a  new  oral  agreement, 
the  terms  of  which  are  disputed,  by  which  the  Marie 
party  assert  that  Garrison  agreed,  absolutely  and  un- 
qualifiedly, to  purchase  the  road  on  the  foreclosure 
sale,  no  matter  how  much  he  had  to  pay  for  it,  and 
also  to  organize  a  new  corporation  in  Missouri,  to  which 
he  would  convey  the  railroad,  the  stock  of  which  cor- 
poration should  consist  of  80,000  shares,  of  which 
86, 000  shares  were  to  be  transferred  to  the  Marie  party 
in  consideration  of  their  aid  in  securing  a  foreclosure 
of  the  road.  The  letter  of  March  29,  1876,  was  there- 
upon surrendered  to  Garrison,  who,  while  he  admits 
the  making  of  some  oral  agreement,  denies  that  it  was 
such  an  agreement  as  the  Marie  party  claim  it  was, 
and  specifically  denies  that  he  bound  himself  absolutely 
to  purchase  the  road.  On  September  6,  1876,  the  road 
was  sold  at  public  auction,  under  the  decree  in  the 
foreclosure  suit,  to  one  James  Baker,  who  bid  a  higher 
price  than  Garrison.  But  by  a  subsequent  arrange- 
ment between  Baker  and  Garrison,  the  latter  was  Biify- 
stituted  ufi  purchaser,  and  he  thereafter  conveyed  the 
property  to  a  new  corporation,  and  subsequently,  by 
a  purchase  of  the  stock  of  such  new  corporation,  the 
railroad  became,  and  now  is,  the  property  of  still  an- 
other corporation,  the  present  Missouri  Railroad  Com- 
pany. 

On  becoming  such  substituted  purchaser,  Garrison 
refused  to  comply  with  the  terms  of  the  alleged  oral 
agreement  set  up  by  the  Marie  party,  and  thereupon 
the  latter,  immediately  and  before  the  sale  was  con- 
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firmed  by  the  court,  took  measures  to  set  it  aside,  and, 
claiming  to  act  as  a  committee  representing  on  their 
own  account  and  that  of  other  stockholders,  thirty-six 
thousand  shares  of  the  stock  of  the  old  company,  on 
September  6,  1876,  passed  the  following  resolution  in 
reference  to  the  foreclosure  proceedings : 

''Resolved,  that  we  will  resist  the  said  decree  of 
foreclosure,  and  the  sale  made  thereunder,  to  the  best 
of  our  ability ;  that  we  will  appeal  the  suit  in  which 
the  decree  was  made  to  the  supreme  court  of  the 
United  States  for  the  redress  of  our  grievances  ;  that 
we  will  continue  the  prosecution  of  the  suit  com- 
menced by  us  in  the  name  of  N.  A.  Cowdrey  v.  Pacific 
Railroad  and  others,  for  fraud  on  the  stockholders, 
which  suit  is  now  pending  in  the  circuit  of  the  United 
States  for  the  eastern  district  of  Missouri.'^ 

They  at  once  notified  Garrison  that  they  repudiated 
the  sale,  and  took  an  appeal  from  the  decree  of  fore- 
closure, representing  to  the  court  that  they  were  act- 
ing for  all  the  stockholders  of  the  Pacific  Railroad ; 
which  appeal  was  carried  to  the  supreme  court  of  the 
United  States,  and  upon  which  it  was  claimed  by  the 
Marie  party  that  the  sale  was  irregular ;  that  the  third 
mortgage  bonds  had  been  fraudulently  issued  and 
were  void,  and  that  the  decree  of  foreclosure  and  the 
Bale  under  it  should  be  set  aside,  so  that  the  validity 
of  the  mortgage  could  be  determined.  While  this 
appeal  was  pending,  for  the  purpose  of  getting  back 
the  railroad,  and  which  appeal  was  controlled  and  car- 
ried on  by  the  Marie  party,  an  action  was  commenced 
in  April,  1878,  in  the  superior  court  of  this  city,  by 
the  same  Marie  party  against  Garrison,  in  which  it  was 
claimed  that  Gkirrison  had  failed  to  perform  his  part 
of  the  contract  in  refusing  to  deliver  to  them  thirty- six 
thousand  shares  of  stock  in  the  new  corporation, 
although  they  had  consented  to  the  decree  of  fore- 
closure, and  had  done  all  in  their  power  to  validate 
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the  third  mortgage  bonds,  and  that  by  such  failure 
they  bad  suffered  damage  to  the  amount  of  $3,600,000, 
with  interest  from  October  24,  1876.  While  this  suit 
in  the  superior  court  was  pending,  the  appeal  to  the 
supreme  court  of  the  United  States,  so  taken  by  the 
Marie  party,  was  dismissed.  The  court  suggested  that 
if  there  was  fraud  in  the  creation  of  the  third  mort- 
gage, and  the  issue  of  the  bonds  secured  by  it,  a  suit 
in  equity  could  be  brought  to  set  aside  the  decree 
of  foreclosure  and  the  sale,  and  to  test  the  validity  of 
the  mortgage. 

The  case  is  reported  in  101  TJ.  S.  289.  Upon  this 
the  Marie  party  having  become  directors.  Cutting  hav- 
ing been  elected  president  and  Marie  vice-president, 
and  thus,  by  reason  of  their  holding  a  majority  of  the 
stock  of  the  Pacific  Railroad,  having  absolute  and 
complete  control  of  the  management  of  that  company, 
commenced  a  suit  in  the  United  States  circuit  court  for 
the  eastern  district  of  Missouri  against  the  new  Mis- 
souri Pacific  Railroad,  which  had  purchased  the  rail- 
road, and  against  Gkirrison,  to  set  aside  the  decree  of 
foreclosure  and  sale,  and  to  have  the  third  mortgage 
bonds  declared  void.  A  demurrer  to  the  bill  in  this 
suit  was  finally  overruled  by  the  supreme  court  of  the 
United  States,  and  it  was  there  held,  that  if  the  irregu- 
larity in  the  decree  and  sale  could  be  established,  and 
the  fraudulent  character  of  the  third  mortgage  bonds 
proved,  the  decree  could  be  set  aside  and  the  railroad 
restored  to  the  old  company  (see  111  U.  S.  505).  As  I 
understand  that  suit,  it  is  now  at  issue  upon  a  plea  of 
the  Missouri  Pacific  Company  and  an  answer  of  Gfar- 
rison. 

While,  therefore,  the  suit  in  the  superior  court  is 
now  on  trial  before  the  referee,  in  which  the  Marie 
party  are  demanding  damages  amounting  to  over 
16,000,000  against  Garrison,  on  the  ground  that  they 
consented  to  a  decree  of  foreclosure  and  sale,  and  aided 
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in  validating  the  third  mortgage  bonds,  and  that  he 
refuses  to  compensate  them  for  so  doing,  the  same 
individuals,  acting  through  the  corporation  of  the  old 
Pacific  Railroad,  which  is  absolutely  under  their  con- 
trol as  stockholders  and  officers,  are  demanding  in 
Missouri  that  the  decree  of  foreclosure  and  the  sale  of 
the  railroad  be  set  aside,  and  the  bonds  held  by  Gar- 
rison declared  worthless. 

The  plaintiff,  Garrison,  in  this  present  suit,  asks,  as 
a  matter  of  equity,  that  the  defendants,  the  Marie 
party,  be  restrained  from  prosecuting  their  action  in 
the  superior  court  until  the  action  in  Missouri  has  been 
finally  determined.  He  claims  that  the  defendants  are 
causing  him  great  expense  and  embarrassment  in  sub- 
jecting him,  in  two  States,  to  litigations  based  upon 
conflicting  and  contradictory  grounds,  and  that,  inas- 
much as  immediately  after  the  sale  under  the  fore- 
closure, the  defendants  expressly  repudiated  the  sale, 
and  from  that  time  to  the  present  have  made  persistent, 
vigorous  and  unremitting  efforts  to  set  aside  the  decree 
and  sale,  get  the  railroad  back  and  obtain  a  decision 
that  his  bonds  are  worthless,  they  should,  at  any  rate, 
be  required  to  prosecute  to  a  final  determinatioji  their 
suit  based  on  a  disaffirmance  of  the  contract  in  the 
Missouri  court,  which  has  jurisdiction  of  the  whole 
controversy,  and  in  which  suit,  only  ,the  title  to  the 
road  can  be  determined,  before  prosecuting  him  here 
in  an  action  which  is  based  on  an  entirely  inconsistent 
and  different  right.  There  is  but  little  dispute  about 
the  facts,  so  far  as  they  are  involved  in  the  present 
motion. 

The  defendants,  the  Marie  party,  insist  that  in  due 
course  they  will  succeed  in  setting  aside  the  decree  of 
foreclosure  and  secure  a  judgment  that  Garrison's 
bonds  are  worthless,  and  if,  as  they  claim  they  expect 
to,  they  should  also  recover  a  judgment  against  Gar- 
rison in  the  superior  court  for  over  $o,000,000,  they 
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may  inflict  irreparable  injury  npon  him.  If  they  suc- 
ceed in  the  Missouri  suit,  they  will  recover  the  railroad 
for  the  corporation  in  which  they  hold  a  majority  of 
the  stock,  and  in  effect  become  part  owners  of  the  very 
property,  for  the  sale  and  loss  of  which  they  will 
already  have  been  compensated,  by  the  judgment  and 
satisfaction  in  the  superior  court;  and  in  addition 
to  this,  they  will  render  the  Garrison  bonds  of  no 
value. 

If  these  results  are  to  follow,  and  the  defendants 
insist  they  will,  it  does  not  appear  how  Gkirrison  can 
escape  a  double  loss,  involving  apparently  his  financial 
ruin.  While  the  parties  to  the  suit  in  the  superior 
court,  and  to  that  in  the  Missouri  court,  are  in  reality 
the  same,  they  are  not  the  same  on  record  or  in  name. 
In  the  Missouri  suit  the  Marie  party  use  the  name  of 
the  Pacific  railroad,  and  claim  to  act  for  the  benefit  of 
all  the  stockholders  of  that  corporation,  which,  for  all 
purposes  except  the  maintenance  of  that  action,  is 
practically  defunct,  while  in  the  superior  court  they 
sue  in  their  individual  names,  as  a  committee  repre- 
senting 36,000  shares  of  stock  in  that  old  company. 
A  judgment,  therefore,  either  against  or  for  the  plaint- 
iffs in  the  superior  court  suit  (the  Marie  party)  could 
not  be  pleaded  by  Garrison  as  a  defense  in  the  Mis- 
souri suit,  because  snch  judgment  would  be  in  favor  of 
individual  stockholders,  with  whom  the  plaintiff  of 
record  in  the  Missouri  suit  has  no  privity  in  a  legal 
sense.  There  might  in  such  case  be  equities  arising 
between  Garrison  and  the  Marie  party,  who  are  bene- 
ficiaries in  the  Missouri  suit,  but  such  equities  could 
not  be  established  in  that  suit. 

It  must  be  assumed,  for  the  purposes  of  this  mo- 
tion, that  the  Marie  party  may  obtain  judgment  in 
their  favor,  not  only  in  the  superior  court  suit,  but 
also  in  that  in  Missouri.  They  cannot  insist,  upon  this 
motion,  and  they  do  not,  that  they  may  succeed  in 
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one  salt  and  be  defeated  in  the  other.  Their  theory 
is  that  they  will  prevail  in  both.  If  they  choose  to 
put  themselves  in  the  attitude  of  prosecuting  Garrison 
in  separate,  conflicting  actions,  in  diflFerent  States,  it 
must  be  assumed  that  they  have  considered  the  result 
of  such  actions.  To  prevail  in  both  suits  would  be  to 
oppress  Garrison  with  a  double  liability  and  loss, 
arising  out  of  the  same  transaction ;  he  being  power- 
less to  plead  any  judgment  obtained  against  him  here 
as  a  bar  in  the  Missouri  suit,  and  whatever  remedy  he 
might  have  to  avail  himself  of  such  a  judgment  would 
be  of  the  most  circuitous  and  unavailable  character. 

I  had  supposed  it  to  be  elementary  law  that  if  a 
person  having  the  right  to  affirm  or  disaffirm  a  con- 
tract, chooses  to  do  the  latter,  and  brings  an  action,  or 
takes  other  steps  based  on  such  disaffirmance,  he  can- 
not afterwards  be  heard  in  a  court  of  justice  to  assert 
the  contrary.  This  rule  has  nothing  to  do  with  the 
election  of  remedies,  but  is  based  upon  the  doctrine 
that  when  a  person  has  made  an  election  as  to  rights 
he  should  not  afterwards  be  permitted  te  change  his 
position  and  set  up  an  inconsistent  right.  I  must  con- 
fess, therefore,  that  I  do  not  understand  how  the 
Marie  party  can  maintain  the  action  in  the  superior 
court  after  they  have  adopted  the  resolution  of  Sep- 
tember 6,  1876,  above  quoted,  and  after  they  have 
opposed  the  confirmation  of  the  sale  under  the  fore- 
closure, and  when,  from  that  day  to  the  present  time, 
they  have  been  striving,  and  at  this  moment  are  en- 
deavoring by  every  means  in  their  power,  to  obtain  a 
judgment  in  Missouri  setting  aside  the  decree  of  fore- 
closure, and  restoring  the  railroad  to  a  company  in 
which  they  hold  the  majority  of  the  stock,  and  declar- 
ing Garrison's  bonds  to  be  worthless.  This  was  ap- 
parently the  view  taken  by  Garrison's  counsel  in  the 
superior  court  suit ;  for  they  pleaded  these  matters  in 
bar  of  the  action.    The  learned  referee  in  that  action, 
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however,  as  I  nnderstand  the  matter,  has  taken  a  dif- 
ferent view,  and  has  held  that  the  adoption  of  such 
resolution  and  the  taking  of  varioas  legal  proceedings, 
inclading  the  suit  now  pending  in  Missouri,  are  not  of 
themselves  a  bar  to  the  action  before  him.  However 
much  I  may  differ  from  him  on  this  point,  it  is  not  my 
province  to  review  his  decision  ;  but  for  the  purposes 
of  this  motion  I  must,  and  do,  assume  his  decision  to 
be  correct.  I  understand,  however,  that  the  referee 
concedes  that  if  the  Marie  parly  should  prevail  in  the 
Missouri  suit  and  obtain  a  judgment  setting  aside  the 
decree  there,  they  could  not  afterwards  succeed  in  ttie 
suit  before  him ;  and  I  do  not  see  how  it  can  be 
doubted  that  such  would  be  the  result.  In  other 
words,  it  is  clear  that  while  Garrison  could  not  plead 
a  judgment  obtained  against  him  iii  the  superior  court 
suit  as  a  bar  to  the  further  prosecution  of  the  suit  in 
Missouri,  he  could,  under  the  peculiar  circumstances 
of  the  case,  plead  a  judgment  obtained  against  him  in 
the  Missouri  suit  as  a  bar  to  the  further  prosecution  of 
the  action  in  the  superior  court,  although  the  nominal 
parties  of  record  are  not  the  same.  It  is,  therefore,  of 
the  very  greatest  importance  to  him  that  the  action  in 
the  Missouri  court  should  be  prosecuted  to  a  final  ter- 
mination before  the  trial  of  the  action  here.  It  is  cer- 
tainly nothing  but  common  justice  that  he  should 
have  an  opportunity  to  plead  the  judgment  against 
him  in  Missouri,  if  one  should  be  obtained,  as  a  bar  to 
the  action  here,  especially  as  the  existence  of  the  two 
suits  and  their  relation  to  each  other  depended  upon 
the  voluntary  acts  of  the  Marie  party,  and  are  entirely 
under  their  control.  It  follows,  therefore,  that  the 
position  of  the  referee,  that  the  mere  pendency  of  the 
action  in  Missouri  is  not  a  bar  to  the  action  here,  is 
the  very  reason  why  the  proceedings  in  the  action  in 
the  superior  court  should  be  stayed  until  the  suit  in 
Missouri  has  been  disposed  of,  or  that  the  Marie  party 
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should  be  compelled  to  elect  —if,  as  the  referee  seems 
to  thiok,  they  have  not  done  it — which  action  they 
will  prosecute  to  final  judgment,  and,  having  made 
such  election,  be  forever  restrained  from  prosecuting 
the  other. 

The  referee's  ruling  does  not  affect  the  position  ta- 
ken by  Garrison  in  the  present  action — that  it  is  un- 
just and  inequitable,  that  he  should  be  prosecuted  in 
the  superior  court,  whUe  another  suit  which  is  the 
outcome  of  the  defendant's  prompt  action  in  disaffirm- 
ing the  sale,  and  which  is  under  their  control,  is 
pending,  and  which  should  be  disposed  of  before  the 
superior  court  suit  is  determined.  The  plaintiff  here 
does  not  ask  that  the  Missouri  suit  be  held  a  bar  to 
the  suit  in  the  superior  court,  but  that,  as  a  matter  of 
equity,  fairness  and  good  conscience,  the  trial  of  the 
superior  court  suit  should  be  stayed  until  the  end  of 
the  litigation  in  Missouri.  The  relief  asked  in  no  way 
involves  a  defense  of  the  action  in  the  superior  court, 
but  is  sought  in  an  independent  action  involving  rights 
and  equities  which  have  not  been  passed  upon  nor  con- 
sidered by  the  referee. 

The  learned  counsel  for  Garrison  has  submitted 
upon  this  motion  a  large  quantity  of  evidence  taken 
in  the  proceedings  had  before  the  referee,  and  has 
raised  a  variety  of  questions  which  ca'nnot  properly 
be  passed  on  by  me.  Whatever  might  be  my  opinion, 
it  is  not  for  me  to  decide  whether  the  referee's  rulings 
have  been  contrary  to  law,  or  whether  they  are  incon- 
sistent with  each  other,  nor  whether  the  referee  has 
shown  bias.  The  question  whether  the  Marie  party, 
claiming  to  be  trustees  and  acting  as  such  in  the  de- 
fense of  the  original  suit  in  Missouri,  had  the  right  to 
abandon  that  trust  and  make  the  agreement  they  claim 
they  did  with  Garrison,  is  one- also  not  directly  before 
me.  The  other  question — whether  they,  for  them- 
selves, as  stockholders,  and  professing  to  represent 
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most  of  the  other  stockholders  in  the  company,  had 
the  right  to  make  an  agreement  for  their  own  benefit^ 
snch  as  they  set  np,  and  sacrifice  the  creditors  of  that 
company — is  also  not  before  me,  no  matter  how  ques* 
tionable  such  a  transaction  may  have  been.  Nor  have 
I  anything  to  do  with  the  question,  what  wUl  be  their 
position  if  they  do  ultimately  succeed  in  the  superior 
court?  nor  whether  the  money  which  they  would 
recover  would  be  held  by  them  as  trustees  for  all  the 
stockholders  and  creditors  of  the  old  company,  no 
matter  how  doubful  that  question  may  be.  The  sole 
question  before  me  is  whether  the  defendants  in  the 
present  action — the  Marie  party — should,  in  equity 
and  good  conscience,  be  allowed  to  proceed  with  the 
action  in  the  superior  court  before  the  suit  now  pend- 
ing and  ready  for  hearing  in  Missouri,  and  which  they 
have  instigated  and  set  on  foot,  has  been  there  dis- 
posed of. 

After  a  careful  consideration  of  the  whole  matter, 
I  am  of  opinion  that  the  injunction  restraining  the 
defendants  in  this  action  from  proceeding  in  the  supe* 
rior  court  should  be  continued.  This  court  has  un- 
doubtedly power  to  restrain  parties  from  proceed- 
p]  ing  with  actions  in  other  courts  of  this  state, 
whether  they  be  such  as  under  the  former  divisions 
would  have  been  known  as  actions  at  law  or  suits  in 
equity  (Erie  Railway  Co.  v.  Ramsey,  45  JV.  F.,  637). 

It  has  frequently  exercised  this  power  when  parties 
within  its  jurisdiction  have  inequitably  and  un- 
n  justly  attempted  to  prosecute  actions  in  this  or 
other  states  (Dinsmore  v.  Neresheimer,  32  ffun^ 
204 ;  Conklin  v.  Secor  Sewing  Machine  Co.,  56  How.Pr. 
269  ;  Vail  v.  Knapp,  49  Barb.  299 ;  Claflin  v.  Hamlin, 
62  ffow.  284  ;  Reinach  v.  Meyer,  55  Id.  283). 

The  general  rule  applicable  to  cases  of  this  charac- 
ter is  clearly  and  concisely  stated  by  Daniels,  J.,  in 
Dinsmore  v.  Neresheimer,  above  cited,  as  follows: 
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"It  is  the  province  of  a  court  of  equity  to  prevent  one 
party  from  taking  an  unconscionable  advantage  of  an- 
other;  and  when  that  may  be  attempted,  to  interpose 
and  restrain  the  success  of  the  act  by  means  of  an 
injunction ;  and  when  that  advantage  is  sought  through 
the  instrumentality  of  a  legal  action  to  restrain  its 
prosecution,  to  subordinate  the  controversy  to  the 
control  and  determination  of  equitable  principles." 

It  seems  to  me  that  the  rule  thus  laid  down  is  de- 
cisive of  the  present  motion.  It  is  not  fair  or  equitable 
that  Garrison  should  be  subjected  to  the  great 
[•]  expense  and  trouble  of  two  suits,  and  to  the  pos- 
sible risk  of  a  double  loss,  as  he  might  be  if  the 
suit  in  the  superior  court  is  prosecuted  to  judgment 
before  the  trial  of  the  suit  in  Missouri.  The  two  suits 
are  based  upon  utterly  inconsistent  and  contradictory 
claims ;  and  as,  so  far  as  I  can  judge  from  the  papers 
before  me,  the  Marie  party  elected  in  the  first  instance 
to  rescind  their  alleged  contract  with  Gkirrison,  they 
should  be  required  to  go  on  with  the  suit  grounded 
upon  that  election.  They  chose  to  prosecute  GFarrison 
in  that  suit,  and  to  endeavor  to  get  back  the  railroad. 
In  the  action  in  the  superior  court  they  seek  to  recover 
from  him  over  $6,000,000,  because  he  does  not  deliver 
to  them  36,000  shares  of  stock  in  the  new  company,  to 
which  the  same  railroad  was  conveyed,  and  the  value 
of  which  stock  would  depend' entirely  upon  Garrison's 
having  and  retaining  this  .very  railroad. 

I  cannot  conceive  of  legal  proceedings,  more  incon- 
sistent and  contradictory  than  these,  nor  of  a 
[^]  clearer  case  for  the  interposition  of  a  court  of 
equity  to  prevent  injustice  and  wrong. 

It  is  not  possible,  on  the  papers  before  me,  to  deter- 
mine what  are  the  actual  merits  of  the  controversy  be- 
tween Garrison  and  the  Marie  party.  But  Garrison's 
side  of  the  story  differs  from  that  of  his  opponents. 
He  claims,  as  the  papers  show,  that  the  whole  alfair  on 
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the  part  of  the  Marie  party  was  a  specnIatioiL  That  he 
(Gkirrison)  with  others,  similarly  situated,  was  trying  to 
get  his  money  by  a  foreclosure,  bat  the  Marie  party 
threatened  to  attack  his  bonds,  which  he  had  bought  in 
the  market,  and  with  the  issuance  of  which  he  claims 
he  had  nothing  to  do,  unless  he  made  terms  with 
them.  That  the  whole  stock  of  the  old  company  was 
about  seventy  thousand  shares,  which  was  then  of  lit- 
tle value.  Iliat  he  agreed  to  do  certain  things,  pro- 
vided he  should  buy  the  road  at  the  foreclosure  sale  ; 
but  that  he  never  agreed  to  bay  it  absolutely.  That 
the  Marie  party  had  an  arrangement  with  him  for 
their  own  benefit,  at  the  expense  of  the  other  stock- 
holders and  unsecured  creditors,  although  they  repre^ 
sented  to  the  court  that  they  were  a  committee  acting 
for  all  the  stockholders  ;  that  they  purchased  a  large 
portion  of  the  thirty-six  thousand  shares  controlled  by 
them  after  they  had  made  their  arrangement  with  Gkir* 
rison ;  that  he  tried  in  good  faith  to  buy  the  road  at 
the  foreclosure  sale,  and  bid  more  by  $500,000  than  lie 
had  intended  to,  but  that  he  was  outbid.  That  this 
failure  to  buy  at  the  sale  released  him  from  all  legal 
and  moral  obligations  to  carry  out  his  arrangements 
with  the  Marie  party,  and  that  his  subsequent  pur- 
chase of  the  road  was  a  matter  with  which  they  had  no 
concern,  and  was  made  on  such  terms  that  it  was  not 
possible  for  him  to  treat  further  with  the  Marie  party. 
The  merits  of  this  defense  on  (Harrison's  part  must^ 
of  course,  be  decided  elsewhere,  but,  for  the  purposes 
of  this  motion,  it  cannot  be  assumed  by  me  that  Gar- 
rison's defense  is  all  false,  and  that  the  allegations  of 
the  plaintiffs  in  the  original  suits  are  all  correct.  It 
would  seem  from  the  position  taken  by  the  Marie 
party,  they  consider  that  Garrison  has  no  rights  which 
a  court  of  justice  should  respect.  They  seek,  first,  to 
recover  a  judgment  in  the  superior  court  against  Gar- 
rison of  over  $6,000,000  based  upon  an  investment  by 
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them,  as  claimed  by  Gkirrison,  to  have  been  a  compara- 
tively insignificant  snm.  Second,  in  the  Missouri  suit 
to  take  the  railroad  away  from  Garrison  and  the  com- 
pany to  which  he  sold  it,  and  to  have  Garrison's 
$1,800,000  of  bonds  declared  worthless.  Third,  to 
leave  Garrison  to  make  his  peace  with  the  company  to 
which  he  sold  the  road  as  best  he  can.  It  seems  to  me 
that  if  the  nature  of  the  controversy  involved  bught  to 
have  any  influence  whatever  on  the  decision  of  this 
motion,  the  foregoing  brief  summary  sufficiently  indi- 
cates that  Garrison  at  least  should  have  a  fair  opportu- 
nity to  save  himself  from  the  wrong  which  two  incon- 
sistent claims  might  bring  upon  him,  unless  he  can 
secure  the  relief  sought  in  this  action. 

The  objection  is  taken  by  the  counsel  for  the  defend- 
ants in  this  action  that  Gkirrison  ought  to  make  a 

motion  in  the  superior  court  for  a  stay  there.  It 
[*]    seems  to  me  that  this  objection  has  no  force.    The 

granting  or  denying  such  a  motion  rests  absolutely 
in  the  discretion  of  the  court  to  which  it  is  addressed, 
and  if  that  court  should  happen  to  decline  to  exercise 
that  discretion  in  Garrison's  favor  he  would  be  reme- 
diless. It  would  not  seem  that  an  order  denying  such 
motion  would  be  appealable  even.  But  the  right  to 
equitable  relief  in  a  proper  case  is  just  as  absolute  as  a 
right  to  a  money  judgment,  on  a  good  cause  of  action, 
in  an  action  at  law.  In  my  opinion.  Garrison  makes 
out  such  a  case,  and  he  has  an  absolute  right  to  the 
relief  which  a  court  of  equity,  only,  can  give  in  an  inde- 
pendent action.  The  cases  in  which  it  is  held  that  an 
equitable  defense  to  an  action  at  law  must  be  set  up 
in  that  action  and  not  made  the  subject  of  a  separate 
suit  do  not  apply.  For,  as  already  stated,  the  facts 
which  he  alleges  as  a  cause  of  action  in  this  suit  have 
been  decided  by  the  referee  not  to  be  a  bar  in  that 
suit;  and,  assuming  that  decision  to  be  correct,  all  he 
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seeks  here  is  to  restrain  the  trial  of  that  action  until 
the  action  in  Missouri  is  disposed  of. 

The  power  of  a  court  of  equity  to  restrain  the  trial 
of  any  action  perpetually  in  a  proper  case  cannot  be 
disputed.  But  it  is  claimed  that  it  cannot  restrain 
such  trial  temporarily,  until  another  action  has  been 
tried  or  the  happening  of  some  other  event ;  but  it 
[•]  has  been  expressly  decided  by  the  court  of  ap- 
peals that  a  court  of  equity  can,  and  in  a  proper 
case  should,  exercise  this  very  power,  through  the 
instrumentality  of  an  independent  suit  (Third  Ave. 
R.  R.  Co.  V.  Mayor,  &c.,  54  If.  T.  169).  In  that  case 
the  court  restrained  the  prosecution  of  certain  actions 
until  one  of  a  class  should  have  been  tried,  on  the 
ground  that  the  party  ought  not  to  be  put  to  the  ex- 
pense and  trouble  of  defending  a  great  number  of 
actions.  And  if  that  reason  was  a  good  one  in  that 
case,  it  certainly  is  in  this.  In  Cushman  v.  Leland  (93 
N.  T.  662)  and  Vail  v.  Knapp  (49  Barb.  299)  similar 
relief  was  given. 

I  do  not  see  how  the  superior  court  could  give  Gar- 
rison the  relief  to  which  he  is  entitled  upon  a  mere 
[^  motion,  in  the  suit  now  pending  there,  for  a  stay 
of  proceedings.  Even  under  the  present  practice, 
a  defendant  cannot  obtain  an  injunction  except  in  aid 
of  a,  counter-claim  set  up  in  his  answer.*  Of  course, 
Garrison  might  have  commenced  this  present  action  in 
the  superior  court,  and  in  that  action  have  sought  the 
relief  which  he  is  seeking  here.  But  he  could  not  by 
a  mere  motion  for  a  stay  of  proceedings  in  the  suit  now 
pending  in  that  court  invoke  the  aid  of  the  equitable 
powers  which  that  court  possesses.  Now,  the  facts 
which  are  set  up  as  a  cause  of  action  in  the  present 
suit  did  not  appear  in  the  complaint  in  the  action  in 
the  superior  court  suit.    They  were  pleaded  in  the 

*  See  Code  qf  Civil  Procedure^  §  608. 
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answer  as  a  bar,  and  on  an  application  for  a  stay  be- 
fore the  trial  the  conrt  might  have  denied  it  upon  the 
ground  that  when  proved  they  wonld  constitute  a  com- 
plete defense  to  the  action,  although  the  referee  has 
since  held  that  they  are  not  a  bar.  Besides,  on  a  mo- 
tion for  a  stay,  the  court  would  not  undertake  upon 
ex  parte  affidavits  to  determine  whether  the  facts  now 
set  up  here  as  a  cause  of  action  were  or  were  not  true. 
It  is  only  since  these  facts  have  been  brought  out  and 
established  on  the  trial  before  the  referee,  and  the 
referee  has^held  that  they  are  not  an  absolute  bar, 
that  Garrison  is  in  a  position  to  avail  himself  of  those 
facts  in  asking  that  the  trial  in  the  superior  court  be 
delayed  until  the  Missouri  suit  has  been  disposed  of ; 
and  it  seems  to  me  that  the  only  way  in  which  hd  can 
00  avail  himself  of  these  facts  is  by  doing  just  what  has 
been  done,  namely,  setting  them  up  as  a  cause  of  action 
in  an  independent  suit  asking  a  temporary  injunction, 
and  that  if  he  proves  them  on  the  trial  he  should  have 
a  judgment  as  a  matter  of  right  staying  the  trial  of  the 
action  in  the  superior  court  until  the  final  dispositioa 
of  the  suit  in  Missouri 

Motion  granted. 
Vol.  VIL— • 
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LONGDEN  AND  Another,  Appellants,  v.  BROWN, 
Respondent. 

N.  T.  Superior  Court,  General  Term,  March,  1886. 

§631. 

BUI  of  partieidars — when  further  ordered^  itihere  one  wihirUarity  ierved. 

Where  plaintiffs  who  were  not  bound  to  serve  a  bill  of  particulars  of 
the  claim  set  forth  in  the  compiaint  upon  a  mere  demand,  did  so, 
— Hdd^  that  it  was  a  question  for  the  discretion  of  the  court  whether 
further  particulars  should  be  required. 

{Decided  Mcarek  8,  1885.) 

Appeal  from  an  order  requiring  the  plaintilTs  to 
serve  a  farther  bill  of  particalars  of  the  account  or 
claim  set  out  in  their  complaint. 

This  action  was  brought  to  recover  the  price  of 
certain  woolen  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  firm  of  Lowry  &  Brown,  payment  of  which 
had  been  guaranteed  by  the  defendants.  The  answer 
of  the  defendants  admitt,ed  the  indebtedness  and  set 
up  a  counter-claim  for  damages  on  account  of  defects 
in  said  goods.  Plaintiffs  procured  an  order  requiring 
the  defendant  to  serve  a  bill  of  particulara  of  his  claim 
for  damages,  specifying  the  number  marked  on  each 
piece  of  damaged  goods.  The  defendant  thereupon 
demanded  a  bill  of  particulars  of  the  plaintiff's  claim, 
which  being  served  the  defendant  claimed  it  was  de- 
fective and  moved  for  a  further  bill  of  particulars, 
which  motion  resulted  in  the  order  appealed  from. 

Francis  Farhes^  for  plaintiffs-appellants. 
William  H.  Sage^  for  defendant-respondent 


CIVIL    PROCEDURE    REPORTS.  131 

LoDgden  9.  Brown. 

Sedgwick,  Ch.  J. — The  action  was  not  upon  an  ac- 
count and  the  complaint  did  not  allege  any  account, 
{Code  of  Oinil  Procedure^  §  681.)  The  plaintiffs  wei^ 
not  bound,  therefore,  by  this  section,  to  give  particulars 
ii][>on  the  mere  demand  of  defendant's  attorney.*  They 
did,  however,  yield  to  a  demand  made,  that  they  **^  serve 
a  copy  of  the  account  or  claim  for  goods  sold  and  deliv- 
ered set  forth  in  the  complaint  herein,"  and  served 
upon  the  defendant's  attorney  something  that  has  the 
appearance  of  a  bill  given  by  a  merchant  to  a  customer, 
but  containing  only  charges  of  money  as  due  at  speci- 
fied dates.  There  is  nothing  to  show  whether  or  not 
this  is  a  copy  of  anything.  On  receiving  this,  defend- 
ant's attorney  took  an  order  to  show  cause  why  plaint- 
iffs should  not  give  a  further  bill  of  particulars  speci- 
fying thereon  the  number  of  each  piece  of  goods  sold 
to  the  firm  of  Lowry  &  Brown.  The  court  ordered 
that  such  a  bill  be  given,  and  from  this  order  this 
appeal  is  taken. 

If  the  validity  of  the  order  depended  upon  whether, 
if  the  first  bill  served  was  one  that  could  not  properly 
be  demanded,  there  could  be  a  further  bill  ordered  on 
the  ground  of  defendant's  absolute  right  to  it,  there 
might  be  ground  for  doubt.  Substantially,  however, 
after  the  plaintiffs  bad  voluntarily'  fornisbed  what 
they  did  furnish,  it  was  a  question  for  the  discretion 
of  the  court  whether  further  particulars  should  be 
given,  for  under  the  last  sentence  of  the  section  speci- 
fied, the  court  may  in  any  case  direct  a  bill  of  the 
particulars  of  the  claim  of  either  party  to  be  delivered 


*It  has  been  held  that  where  a  party  waa  not  bound  to  serve  a  bill 
pf  particulars  upon  a  mere  demand,  a  motion  to  strike  out  a  demand 
therefor  was  proper  practice.  Clegg  €.  Am.  Newspaper  Union,  7 
AVb  N.  C.  68;  Dowdney  t.  Volkening,  87  iV.  T,  Super,  813;  Perzel  it 
Shook,  5  K  n  Ch.  Pro,  807,  but  see  Barkley  v.  Rensselaer  A  Sara- 
toga R.  R.  Co.,  2  N.  r.  Oiv.  Pro.  409. 
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'  ^■^^^'  11  ■  ■  ^  _ 

to  the  adrerse  party.*  The  matter  that  shows  that 
the  court  exercised  discretion  properly  is  that,  it 
appearing  that  the  plaintiffs  had  procured  an  order 
for  the  particulars  of  the  defendant's  claim  for  a  re- 
coupment on  account  of  the  bad  condition  of  some  o{ 
the  goods,  averred  by  the  complaint  tohave  been  sold^ 
the  present  order  was  a  facility  for  the  defendant's 
making  his  bill  of  particulars,  that  the  plaintiffs 
should  give. 

Order  affirmed,  with  $10  costs  and  disbursements 
to  be  taxed. 

0'Gk>BMAN,  J.,  concurred. 


NICHOLS,     AS    Administratrix,    etc.,    of 

NICHOLS,  Deceased,  Respondent,  v. 

MacLEAN,  Appellant. 

Court  of  Appeals,  January,  1886. 

§§  1326,  et  seq. 

Appeal, — Undertaking  an. — Appraval.-^  Corporate  guarantee  ^. — IH^ 
mitning  appeal  for  toant  of  proeeetUion. 

An  undertaking,  on  appeal  to  the  court  of  appeals,  must  be  signed  bf 
two  sureties,  and  cannot  be  signed  by  the  appellant  himself  as  a 

^  surety ;[']  its  insnf&ciency  is  not  made  to  depend  upon  the  approYal 
of  any  judge  or  officer,  and  such  approval  or  a  guarantee  by  a  cor- 
poration is  not  equivalent  to  two  sureties.  [*]  Accordingly  i3e/d^ 
where  an  undertaking  on  appeal  to  the  court  of  appeals  was  exe- 

'  cuted  only  by  the  appellant  and  the  Fidelity  and  Casualty  Oompanyi 
with  no  other  surety,  that  it  was  insufficient.  ['] 

6bapter  486  of  the  Laws  of  1881  does  not  repeal  and  is  not  inconusteai 

«  I  ■  I .         Ill  I  I  III  »^^ii» 

*  For  a  note  on  bill  of  particulars,  see  8  If,  T,  Cw,  Pro,  240, 
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with  section  1884  of  the  Code  of  Civil  Procedure;  it  applies  only 
to  bonds  or  undertakings  which  are  to  be  accepted  by  a  head  of  a 
department,  surrogate,  judge,  sheriff,  district  attorney  or  other 
officer,  and  merely  authorizes  any  officer  who  is  required  to  approve 
any  such  bond  or  undertaking  to  accept  and  approve  the  same  in 
his  discretion  when  its  conditions  are  guaranteed  by  a  duly  incor- 
porated gnarantee  company.{'] 

An  appeal  to  the  court  of  appeals  will  not  be  dismissed  for  want  ol 
prosecution,  where  the  return  has  been  filed  and  the  printed  cases 
served.  [*] 

(Decided  January  27,  1885.) 

Motion  to  dismiss  appeal,  on  the  ground  that  the 
undertaking  required  by  the  Code  of  Civil  Procedure 
had  not  been  given,  and  for  want  of  prosecution. 

The  plaintiff's  decedent  recovered  a  judgment 
against  the  defendant  in  the  supreme  court,  which  wa9 
affirmed  by  the  general  term  of  that  court  in  the  first 
department  March  7,  1884  (see  Memorandum  of  Opin- 
ion, 19  If.  T.  Weekly  Dig.  96),  and  from  the  judgment 
of  affirmance  the  defendant  appealed  to  this  court, 
giving  an  undertaking  executed  by  himself  and  the 
Fidelity  and  Casualty  Company  of  New  York,  and 
guaranteed  by  that  company.  Subsequent  to  the  de- 
cision by  the  general  term  the  original  plaintiff  died, 
and  the  action  was  revived  and  continued  by  his 
administratrix,  the  present  plaintiff. 

John  i).  Tavmsend  {Townse7id&  Weedj  attorneys), 
for  the  respondent  and  motion. 

Ashhel  Oreeii  {Edward  W.  OriUenden^  attorney), 
for  the  appellant,  opposed. 

Rapallo,  J.— The  Code  of  Civil  Procedure,  section 
1334,  requires  that  an  undertaking  on  appeal  to 

P]  this  court  be  executed  by  at  least  two  sureties^ 
The  appellant  himself  cannot  sign  as  a  surety 

(Morss  V.  Hasbrouck,  10  Abh.  N.  C.  407). 
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The  act  of  1881,  ch.  486,  does  not  repeal  section 
1334  of  the  Code,  and  is  not  inconsistent  with  it. 
(7]    That  act  applies  only  to  bonds  or  undertakings 
which  are  to  be  accepted  or  approved  by  a  head  of 
department,  surrogate,  judge,  sheriff,  district  attorney 
or  other  officer,  and  it  merely  authorizes  any  officer 
who  is  required  to  approve  any  such  bond  or  under- 
taking to  accept  and  approve  the  same  in  his  discretion 
when  its  conditions  are  guaranteed  by  a  duly  incor- 
.  porated  guarantee  company. 

The  undertaking  on  appeal  in  this  case  is  not  one 

whose  sufficiency  is  made  to  depend  upon  the 

'wO    approval  of  any  judge  or  officer.    On  the  contrary, 

it  does  not  even  require  approval  {Gode^  §  1335), 

•and  the  approval  of  a  judge  cannot  be  substituted 

for  the  two  sureties  reqnired  by  law.    If  it  could, 

then  the  act  of  1881  would  be  applicable,  and  would 

authorize  the  judge  to  give  the  approval ;  but  there  is 

no  law  which  declares  either  the  approval  of  a  judge 

or  the  guarantee  by  a  corporation  equivalent  to  two 

sureties.    We  therefore  conclude  that  the  undertaking 

before  us  being  executed  only  by  the  appellant  and  the 

Fidelity  and  Casualty  Company,  with  no  other  surety, 

is  insufficient. 

The  second  ground  upon  which  the  motion  to  dis- 
miss is  founded  (viz.,  want  of  prosecution),  is  un- 
[*]    tenable.    The  appellant  is  bound  only  to  file  the 
return  and  serve  the  printed  cases.    The  respond- 
ent, if  he  wishes  to  expedite  the  case,  can  himself  put 
It  upon  the  calendar  and  give  notice  of  argument. 

The  motion  to  dismiss  the  appeal  should  be  granted, 
unless  within  thirty  days  the  aippellant  files  a  proper 
undertaking  and  pays  the  costs  of  this  motion. 
All  concur. 

NoTB.    This  opioioo,  in  effect,  oYemilcs  the  decisions  in  the  fol- 
lowing cases,  wherein  it  was  held  that  if  an  undertaking  on  appeal 
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vas  guaranteed  by  a  corporation  authorized  to  guarantee  bonds  and 
undertakings  by  cb«pter  486  of  the  Laws  of  1881,  two  sureties  were 
not  necessary  :  Hurd  v,  Hannibal  and  St.  Joseph  R.  R.  Co.  (Shpm. 
Ist  Dcpt.,  General  T.,  May,  1884),  6  JV.  Y.  Civ.  Pro,  886;  MacGcan 
V.  MacKcllar  (N.  Y.  Sup"r.  Chanib.,  Aug.  1884),  6  Id.  169;  Earle  «. 
Earle  (N.  T.  Super.,  General  T.,  Jan.  1883),  6  Id.  171,  uoU;  Ryan 
V.  Cochran  (Supm.,  N.  Y.  Sp.  T.,  Due.  1881),  11  Abb,  iV.  G.  Ill  note; 
Colgate  ».  Pennsylvania  Co.  (Supm.,  N.  Y.  Sp.  T.,  1881),  11  Id.  Ill 
naU;  Sweezy  «.  Rogers  (N.  Y.  3Iarine  Sp.  T.,  Nov.  1881),  11  Id.  110 
note. 

It  also  ap|)ears  to  overrule  the  decision  in  the  Matter  of  Filer  (N. 
Y.  Surrogate's  Ct.,  July,  1882,  11  Abb.  N.  C.  107;  S.  C,  avb  nom. 
Rieck  V.  Fish,  1  Dem.  75),  that  a  guardian's  bond  executed  by  the 
guardian  and  guaranteed  by  8uch  a  corporation  was  sufficient,  and 
that  the  requirements  of  the  Code  of  Civil  Procedure,  J  2830,  that 
there  be  two  sureties  was  disponsed  with. 

In  White  v.  Rintoul  (N.  Y.  Super.  Ct.,  Chamb.  May,  1884,  6  ilT. 
T.  Cio.  Pro.  250),  it  was  held  that  such  a  company  was  not  compe<' 
tent  to  guarantee  an  undertaking  on  appeal  so  as  to  be  accepted  in 
the  place  of  two  sureties,  and  in  MacGean  r>.  MacEellar  {tupra)^  the 
court  held  that  tlie  undertaking  must  be  executed  by  the  appellant. 


ROSENTHAL,   Respondent,  z.  GROUSE, 
Appellant. 

N.  Y.  Court  of  Common  Pleas,  General  Term, 
March,  1885. 

§§  2917,  3210,  3211. 

DiUrict  and  Jtutiee'*a  eourts, — Provisional  remedies  in. — Effect  of  error 
of  justice  in  siutaintng^  on  jttdgment. 

An  attachment  in  a  district  (or  justice^s)  court  is,  under  the  Code  of 
Civil  Procedure,  a  provisional  remedy,  [',*]  the  disposition  of  which 
does  not  involve  the  inerits  of  the  action  or  the  process  by  which 
the  defendant  is  brought  into  court,  and  the  judgment  therein  can- 
not be  held  erroneous  or  reversed  on  appeal  solely  because  the  jus- 
tice erred  in  upholding  the  attachment.  [*]    Where  the  justice  errs 
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in  upholding  an  attachment,  and  there  is  no  error  in  the  judgment 
rendered  by  him  in  the  action,  the  party  whose  property  was 
attached  has  no  remedy. [''J 

The  statutes  regulating  provisional  remedies  in  district  courts  consid- 
ered aud  their  inconsistencies  pointed  out.[%*] 

Lang  V,  Marks  (3  N.  T.  Civ.  Pro.  287),  not  followed ;[»/]  Bulliyan  t. 
Presbee  (0  Daly,  552),  followed.  [^*J 

(Decided  Marcfi  18,  1885.) 

Appeal  by  defendant  from  a  judgment  recorered 
against  him  in  a  district  coart  in  the  city  of  New 
York. 

The  plaintiff  procured  an  attachment  in  this  action, 
which  was  levied  upon  certain  personal  property  of 
the  defendant,  and  which  the  defendant  sought  to 
have  vacated  by  motion  in  the  district  court,  without 
success.  The  trial  of  the  action  resulted  in  a  jndgment 
against  the  defendant,  from  which  he  took  this  appeal, 
seeking  thereby  to  bring  the  attachment  proceedings 
up  for  review. 

Blumenstiel  &  Hirschj  for  defendant-appellant. 

Herman  Josephs^  for  plaintiff-respondent. 

Van  Hoesen,  J.— Section  3210  of  the  Code  provides 
that  article  3  of  title  2  of  chap.  19  shall  apply  to 
[']  the  district  courts,  except  as  otherwise  provided 
in  section  3211.  Article  8  relates  to  arrests  in 
actions  in  justices'  courts,  and  embraces  all  sections 
from  2894  to  2904,  both  included.  Section  3211  then 
provides  that  article  3  shall  not  apply  to  arrests  in 
actions  in  district  courts.  Here  we  have  two  sections 
—one  providing  that  article  8  shall  apply,  and  the 
other  that  it  shall  not.  Surely  the  attention  of  the 
legislature  should  be  called  to  these  conflicting  provis- 
ions. Section  3210  also  provides  that  article  4  of  title 
2  of  chap.  19  shall  apply  to  the  district  courts,  except 
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as  Otherwise  provided  in  section  8211.  Article  4  re 
lates  to  attachments  in  justices'  courts,  and  embraces 
all  sections  from  2905  to  2918,  both  included.  Section 
8211  provides  that  the  manner  of  applying  for,  of 
granting  and  of  executing  an  attachment,  and  the  pro- 
ceedings thereupon,  and  with  respect  thereto,  as  pre- 
scribed by  article  4,  title  2,  chapter  19  (sections  2906- 
2918),  shall  be  subject  to — what  I  To  those  unrepealed 
statutes  specially  applicable  to  district  courts  that  pre- 
scribe the  duties  of  justices  and  of  clerks,  and  that 
regulate  ^^the  mode  of  transacting  business"  in  an 
action  in  the  district  courts.  I  have  refrained  from 
commenting  on  a  ludicrous  blunder  in  grammar  to  be 
found  in  the  last  clause  of  the  section. 

Every  one  can  see  that  the  language  of  section  3211 
is  ill  chosen  and  obscure,  and  it  is  not  easy,  therefore, 
to  ascertain  the  meaning  of  the  codifier.  In  his  note 
to  that  section,  Mr.  Throop  says  that  he  intended  '^  to 
abolish  a  warrant  of  arrest  and  an  attachment  as  pro- 
cess for  the  commencement  of  an  action,  and  to  substi- 
tute the  appropriate  provisional  remedies  therefor,  as 
provided  in  chapter  19."  With  respect  to  orders  of 
arrest,  Mr.  Throop  has  succeeded  in  frustrating  bis 
own  intention,  for,  as  I  have  already  said,  section  3211 
provides  expressly  that  chapter  19  shall  not  apply  to 
orders  of  arrest  in  district  courts.  With  respect  to 
warrants  of  attachment  he  has,  I  believe,  in  a  measure 
succeeded  in  carrying  out  his  purpose.  As  was  said 
in  Sullivan  v.  Presbee  (9  Dalyy  552),  article  4,  title  2, 
chapter  19  prescribes  the  cases  in  which  an  attachment 
may  be  granted,  but  the  method  of  applying  for  a 
warrant,  and  the  duties  that  fall  upon  the  justice  and 
the  clerk  respectively,  remain  the  same  as  they  were 
under  the  district  court  act  of  1857,  which  is  a  statute 
specially  applicable  to  district  courts,  and  which  has 
never  been  repealed. 

The  proceedings  incident  to  the  application  for  the 
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granting  and  the  execution  of  the  warrant  of  attach- 
ment, and  the  duties  of  th^  justice  and  the  clerk 
17]  with  respect  to  those  proceedings,  are  now  the 
same  as  are  prescribed  by  the  district  court  act ; 
but  if  we  wish  to  ascertain  when  and  for  what  causes 
an  attachment  may  be  granted,  for  what  reason  it  may 
be  dissolved,  and  what  effect  upon  (he  action  will  be 
produced  by  the  vacating  of  the  attachment,  we  must 
look  to  article  4.  Section  2917  expressly  declares  that 
^^  vacating  the  attachment  does  not  affect  the  jurisdic- 
tion of  the  justice  to  hear  and  determine  the  action 
where  the  defendant  has  appeared  generally  in  the 
action,  or  where  the  summons  was  personally  served 
upon  him,  or  where  he  is  indebted  jointly  with  another 
defendant  who  has  appeared,  or  been  personally 
served.''  In  short,  the  attachment  is  now  only  a 
provisional  remedy,  and  an  error  of  the  jnstice  in  re- 
gard to  such  a  remedy  ought  not  to  cause  the  reversal 
of  the  judgment,  if  the  action  were  properly  decided 
upon  its  merits. 

In  the  case  of  Lang  v.  Marks  (3  N,  T.  Civ.  Pro. 
287),  the  court  said  that  the  Code  of  Civil  Proced- 
[•]    ure  had  made  "  no  change  whatever  in  any  respect 
in  the  district  court  act,  except  to  require  that  an 
action  should  always  be  commenced  by  summons." 
It  is  evident  that  when  the  decision  in  Lang  v.  Marks, 
was  made,  the  attention  of  the  court  bad  not  been 
called  to  the  case  of  Sullivan  v,  Presbee  (9  Daly^ 
[*]    662).    The  court,  in  Sullivan  v.  Presbee,  had  ex- 
amined the  sections  that  were  under  consideration 
in  Lang  v.  Marks,  and  had  held  that  section  8211  did 
no  more  than  prescribe  the  manner  of  suing  out  and 
executing  a  warrant  of  attachment.    As  part  of  the 
manner  of  granting  an  attachment,  it  provided  that 
the  justice  and  the  clerk  should  each  continue  to  write 
his  name  on  the  warrant  in  the  place  and  in  the  way 
that  district  court  act  had  prescribed.    These  formal- 
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ities  it  may  have  been  of  small  conseqaence  to  pre- 
BervBy  but  that  was  not  the  affair  of  the  courts ;  the 
legislature  had  seen  fit  to  adopt  the  confused  language 
of  the  codifier,  and  the  duty  was  devolved  ui>on  the 
court  of  construing  it.  But  in  everything  save  reg- 
ulating the  manner  of  issuing  and  executing  warrants 
of  attachment,  the  sections  of  article  4,  title  2,  chapter 
19,  were  to  apply.  Indeed,  in  Lang  o.  Marks,  the 
court  holds  that  section  2917  does  apply.  If  that  be 
conceded,  the  error  in  the  decision  of  Lang  v.  Marks  is 
manifest,  for  there  can  be  no  doubt  that  the  section 
last  named  does  radically  and  entirely  change  the 
practice  that  prevailed  under  the  district  court  act. 
Under  that  act,  the  setting  aside  of  the  attachment 
necessitated  the  dismissal  of  the  action.  The  attach- 
ment was  original  process,  and  if  that  were  set  aside, 
the  suit  fell  with  it,  for  the  defendant  could  not  be 
held  to  answer  a  process  that  had  been  annulled  and 
held  for  naught.  In  Lang  v.  Marks,  the  court  said 
that  because  the  manner  of  obtaining  and  executing 
the  warrant  was  preserved,  it  followed  necessarily 
that  the  effect  of  vacating  the  warrant  must  be  the 
same  as  it  had  been  under  the  district  court  act.  This 
did  not  follow.  Section  2917  expressly  provides  against 
such  a  result,  and  declares  that  notwithstanding  the 
dissolving  of  the  attachment,  the  justice  shall  proceed 
to  try  the  issues  and  to  render  judgment.  On  the 
[*]  ground  that  Lang  v.  Marks  overlooked  the  decision 
of  this  court  in  Sullivan  v.  Presbee,  as  well  as  on 
the  ground  that  it  was  erroneously  decided,  we  can- 
not regard  it  as  an  authority  to  be  followed. 

If,  under  section  2917,  the  warrant  is  only  a  provis- 
ional remedy,  the  disposition  of  which  does  not 
n    involve  the  merits  of  the  action  or  the  process  by 
which  the  defendant  is  brought  to  the  court,  it 
cannot  be  said  that  the  judgment  is  erroneous,  though 
the  justice  may  have  erred  in  upholding  the  attach- 
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ment.  If  there  was  no  error  in  the  judgment  in  the 
district  court,  there  can  be  no  error  in  the  judgment 
when  it  is  brought  into  the  appellate  court  for  review. 
We  find  no  error  in  the  judgment,  for  the  defendant 
in  his  answer  admits  that  he  owes  the  claim  upon 
which  the  suit  was  brought.  The  judgment  must, 
therefore,  be  affirmed. 

It  may  be  asked,  what  remedy  has  the  party 
aggrieved  if  a  district  court  errs  in  upholding  or 
n  in  vacating  a  provisional  remedy?  At  present 
there  is  no  remedy.  There  is  a  casiM  omissus. 
Just  as  the  legislature,  in  1882,  found  it  necessary  to 
amend  section  3191  of  the  Code  so  as  to  provide  for  a 
review  by  this  court  of  orders  of  the  marine  court,  that 
^^ granted,  refused,  continued  or  modified  a  provisional 
remedy,"  so  now  it  is  indispensable  that  there  should 
be  further  legislation  if  there  is  to  be  an  appeal  from 
the  orders  of  the  district  courts  with  respect  to  pro- 
visional remedies.  As,  prior  to  the  Code  of  Civil  Pro- 
cedure, there  was  no  such  thing  as  a  provisional  rem- 
edy in  a  district  court,  it  is  easy  to  see  why  no  provis- 
ion has  been  made  for  an  appeal  in  such  a  case  as 
this. 

We  cannot  disturb  the  action  of  the  district  court 
in  refusing  to  set  aside  the  attachment. 

Daly,  Ch.  J.,  concurred. 

NoTB.  See  OD  this  subject,  besides  the  cases  cited  in  the  opinioo, 
Pritze  0.  Pultz,  2  j!V.  T.  Civ,  Pro.  142;  Irr  v,  Bchroeder,  6  Id,  253, 
and  McNeary  e.  Chase,  80  Sun,  491. 

Id  Fritze  v.  Pultz,  the  general  term  of  the  superior  court  of  Buf- 
falo held,  that  the  judgment  of  a  justice  of  the  peace  may  be  reversed 
upon  appeal  for  any  error  in  the  proceedings  which  affects  substantial 
rights  of  the  appellant,  and  that  the  issuing  of  an  attachment  upon 
insufficient  affidavits  by  a  justice  of  the  peace  was  an  error  of  law 
affecting  substantial  rights,  for  which  the  judgment  must  be 
reversed. 
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In  Irr  «.  Schroeder,  the  county  court  of  Erie  county  hold,  that  an 
attachment,  order  of  arrest,  and  writ  of  replevin  in  a  justices^  court 
were  substaDtially  proyisional  remedies;  that  where  one  of  these  rem- 
edies is  granted,  the  jurisdiction  of  the  court  docs  not  depend  upon  its 
yalidity,  but  it  may  be  set  aside  and  still  the  action  continue  to  judg* 
inent,  if  the  summons  has  been  properly  issued  and  served,  and  that 
if  a  justice  refuses  to  set  aside  an  irregular  provisional  remedy  and 
proceeds  to  judgment,  the  appellate  court,  on  appeal,  should  not 
reverse  a  correct  and  meritorious  judgment  on  account  of  the  irregu- 
lar  provisional  remedy,  but  should  merely  set  aside  the  latter. 

In  McNeary  v.  Chase  (decided  by  the  general  term  of  the  supreme 
court,  third  department,  Sept.  1883),  it  was  held,  that  jurisdiction  of 
an  action  in  a  justice's  court  was  indopendant  of  an  order  of  arrest 
granted  therein,  and  rests  upon  the  service  of  the  summons,  and  thai 
the  present  Code  obviates  the  .necessity  of  reversing  a  just  judgment 
merely  for  some  little  imperfection  ia  the  affidavit  or  undertaking 
upon  which  an  order  of  arrest  was  obtained. 


REYNOLDS,  Respondent,  v.  SWICK,  Appellant. 

Supreme  Court,  Fifth  Department,  General 
Term,  January,  1885. 

§3068. 

Juitiee'i  eaurt — Action  far  ehaUd, — Value  qf  chattel^  how  ftaoed  §oa$U 
determine  right  to  new  trial  on  appeoL 

Where,  in  an  action  in  a  justice^s  court  to  recover  a  chattel,  the  com^ 
plaint  alleged  Its  value  to  be  $150,  and  the  answer  stated  that  its 
value  was  $180,  and  the  possession  of  the  chattel  was  awarded  to 
the  plnintiff,  but. its  value  was  not  fixed  by  the  justice, — Heldy  that 
the  value  of  the  chattel  was  fixed  by  the  pleadings  at  more  than 
$50,  and  therefore,  on  appeal  to  the  county  court,  the  defendant 
was  entitled  to  a  new  trial;  tliat  in  such  an  action  the  value  of  the 
property  may  be  fixed  by  the  pleadings  or  by  the  judgment  of  the 
court,  and  in  either  case  if  it  exceeds  $50,  the  appellant  is  entitled 
to  a  new  trial. 

Merrill  e.  Pattison  (44  How.  Pt.  289),  followed. 

{Decided  January  28,  I>^.) 


142  CIVIL    PROCEDURE    REPORTS. 

Beynolds  v.  Swick.  .! 

Appeal  from  an  order  of  the  county  court  denying 
the  appellant  a  new  trial  in  that  court  on  an  appeal 
from  a  judgment  rendered  in  a  justice's  court. 

The  opinion  states  the  facts  with  sufficient  fullness. 
B.  M.  (kF.  M.  Ashley^  for  defendant-appellant. 
Henry  M.  Davis^  for  plaintiff-respondent. 

Haioht,  J.— This  action  was  brought  in  a  justice's 
court  to  recover  the  possession  of  a  horse,  and  damages 
for  the  unlawful  detention  thereof.  The  justice  ren- 
dered a  judgment  in  favor  of  the  plaintiff,  that  he  re- 
tain the  possession  of  the  property,  and  that  he 
recover  the  sum  of  $8,  costs.  The  justice,  in  his  judg- 
ment, failed  to  assess  the  value  of  the  property  replev- 
ied. From  the  judgment  so  rendered  the  defendant 
appealed  to  the  county  court,  and  in  his  notice  of 
appeal  demanded  a  new  trial  in  that  court.  The  com- 
plaint alleged  the  value  of  the  property  to  be  the  sum 
of  $150,  and  demanded  judgment  for  the  amount 
of  |>2.>  for  the  unlawful  taking  and  detention  thereof. 
The  answer  admits  the  value  of  the  property  to  be 
$130.  The  countj'  court,  upon  motion  by  the  respond- 
ent to  have  the  appeal  determined  to  be  one  not  for 
a  new  trial,  held  and  decided  that  the  defendant  was 
not  entitled  to  a  new  trial  in  that  court ;  that  the  appeal 
must  be  heard  upon  questions  of  law  only.  From  the 
order  entered  upon  that  motion,  appeal  was  taken  to 
this  court. 

Section  3068  of  the  Code  provides,  that  **  Where  an 
issue  of  fact  or  an  issue  of  law  was  joined  before  the 
justice,  and  the  sum  for  which  judgment  was  demanded 
by  either  party  in  his  pleadings  exceeds  $50  ;  or  where 
in  an  action  to  recover  a  chattel,  the  value  of  the  prop- 
erty asfixedy  together  with  the  damages  recovered,  if 
any,  exceeds  $50,  the  appellant  may,  in  his  notice  of 
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appeal,  demand  a  new  trial  in  the  appellate  conrt,  and 
thereupon  he  is  entitled  thereto,  whether  the  defendant 
was  or  was  not  present  at  the  trial.*' 

As  this  action  was  brought  to  recover  a  chattel,  the 
question  upon  this  appeal  turns  upon  the  determina- 
tion as  to  whether  or  not  the  value  of  the  property  as 
fixed  exceeds $50.  The  justice's  court,  in  its  judgment, 
neglected  to  fix  the  value  of  the  property,  so  that  it 
remains  to  be  determined  as  to  whether  or  not  the 
value  is  fixed  by  the  pleadings  in  the  case.  If  so,  we 
are  of  the  opinion  that  it  comes  within  the  provisions 
ef  this  section,  giving  a  right  to  a  new  trial.  The  com- 
plaint, as  we  have  stated,  alleged  the  value  to  be  $150, 
and  the  answer  alleged  the  value  to  be  $130 ;  so  that 
by  these  pleadings  it  appears  that  the  value  is  at  least 
the  latter  sum,  and  that  therefore  the  sum  as  fixed 
exceeds  $50. 

The  case  of  Merrill  v.  Pattison  (44  Bow.  Pr.  289), 
sustains  our  construction  of  the  above  section  of  the 
Code.  It  is  urged,  on  the  part  of  the  respondent,  that 
this  case  is  not  applicable,  for  the  reason  that  there 
has  been  a  change  in  the  phraseology  of  the  Code  ;  but 
it  appears  to  us  that  the  change  in  the  Code  tends  to 
weaken  rather  than  strengthen  the  position  of  the 
respondent.  The  Code,  as  it  then  read,  was,  ^'  If  the 
value  of  the  property  as  assessed^^  &c.,  shall  exceed 
$60.  The  words  ""^asjlxed^^  are  now  substituted  in  the 
place  of  the  words  "as  assessed  ;"  and  it  appears  to 
us  that  the  change  was  made  for  the  purpose  of  placing 
the  question  beyond  doubt.  The  value  of  the  property 
may  be  fixed  by  the  pleadings  or  by  the  judgment  of 
the  court ;  in  either  case,  if  it  exceeds  $50,  the  appel- 
lant is  entitled  to  a  new  trial. 

Order  reversed,  with  $10  costs  and  disbursements. 

Babkeb  and  Bradley,  J  J.,  concurred. 
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DOCTOR  AND  Another,   Respondknts,   v. 
SCHNEPP,  Appellant. 

City  Court   of  New  York,   General   Term, 
February,  1886. 

§§  636,  3169,  8Qbd.  5. 

Attachment. — Suffideney    of    affidavits. — Oounterclaimi, — Protf    tha€ 
d^endant  is  an  adult. 

Where  one  of  the  affidavits  on  which  an  attachment  was  granted  was 
made  by  one  of  the  two  plaintiffs,  and  stated  that  the  deponent 
was  "  a  member  of  the  firm  of  Doctor  A  Co.,  and  one  of  the  plaintiffs 
above  named/'  and  that  the  sum  demanded  was  **  due  and  owing  to 
the  plaintiffs'^  and  they  were  **  entitled  to  recover  sucli  sum  over 
and  above  all  counter-claims  known  to  deponent,''  and  it  was  ap- 
parent that  such  plaintiff  had  knowledge  of  the  alleged  transaction, 
— Held,  that  the  attachment  would  not  be  vacated  on  the  ground 
that  the  affidavit  did  not  state  that  the  plaintiffs  constituted  the 
firm  of  Doctor  &  Co.,[*]  or  that  it  did  not  state  that  plaintiffs  were 
entitled  to  recover  a  sum  over  and  above  all  counter-claims  known 
to  the  plaintiff  ;['J  that  the  law  will  not  infer  that  matters  positively 
sworn  to  are  not  within  the  personal  knowledge  of  the  affiant, 
unless  it  is  apparent  that  such  knowledge  is  a  matter  of  impossi* 
bility.[«] 

Murray  v.  Hankin  (B  N,  T.  Civ.  Pro.  S4»);  Cribbin  o.  Schillinger  (80 
Hun,  248)/ distinguished.  [',«]' 

An  affidavit  by  the  bookkeeperof  the  plaintiffs  in  an  action,  that  the 
action  is  for  g(K>d8  sold  and  delivered  to  the  defendant — without 
stating  by  whom  they  were  sold  and  delivered — and  that  he  was 
personally  acquainted  with  the  defendants;  that  the  defendant  had 
in  his  possession  several  statements  showing  a  balance  due  to  the 
plaintiffs  for  goods  sold  and  delivered  to  him,  and  that  he  had  fre« 
quently  acknowledged  to  the  afilant  his  indebtedness  to  the  plaint* 
iffs  for  the  amount  claimed  in  the  suit  now  pending,  states  pre- 
cisely the  facts  necessary  to  sliow  the  existence  of  a  cause  of  action 
in  favor  of  the  plaintiffs  against  the  defendants,  and  is  sufficient  in 
that  particular  to  sustain  an  attachment  issued  thereon. [','] 

Pomeroy  v.  Ricketts  (27  Hun,  242),  distinguished,  [*] 

Where  an  affidavit  on  which  an  attachment  was  granted  contained 
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the  statement  that  "a  short  time  ago  he  (defendant),  represented 
himself  to  deponent  to  be  a  man  of  means." — Held,  that  tliis  would 
clearly  indicate  that  he  had  arrived  at  mature  years  and  was  ou 
adult,  and  that  the  attachment  would  not  be  vacated  on  the  ground 
that  it  was  not  alleged  that  the  defendant  was  an  adult.  ['] 

American  Mills  Ck>.  «.  Schnitzer  (7  N,  T.  Cw.  Pro.  150,  note),  distin- 
guished. [*] 

{Decided  Ftin^ry  24,  1885.) 

Appeal  from  an  order  denying  a  motion  to  vacate 
an  attachment  issued  in  this  action  against  the  prop- 
erty of  the  defendant. 

The  attachment  in  question  was  granted  on  an  affi- 
davit of  one  of  the  plaintiffs,  Simon  Hatch ;  an 
affidavit  of  one  John  S.  Brown,  the  plaintiffs'  book- 
keeper, and  an  affidavit  of  Alexander  S.  Kosentbal,  a 
clerk  of  the  plaintiffs'  attorney.  The  affidavit  of  the 
plaintiff  Hatch  stated  that  he  was  ^^a  member  of  the 
firm  of  Doctor  &  Co.,  and  one  of  the  plaintiffs  above 
named ;  that  on  December  1, 1884,  plaintiffs  commenced 
an  action  against  the  defendant  to  recover  the  sum  of 
$481.37,  being  a  balance  due  the  plaintiffs  on  an 
account  for  goods  sold  and  delivered  by  them  to  the 
defendant  on  and  between  June  23,  1884,  and  October 
28, 1884,  no  part  of  which  has  been  paid,  although  the 
same  has  been  frequently  demanded  of  the  defendant ; 
that  said  sum  of  $481.37  is  due  and  owing  to  the 
plaintiffs,  and  they  are  entitled  to  recover  such  sum 
over  and  above  all  counter-claims  known  to  deponent." 
It  also  set  forth  facts  showing  the  defendant's  alleged 
intention  to  make  a  fraudulent  disposition  of  his  prop- 
erty, and  that,  on  the  dates  above  mentioned,  the 
plaintiffs  ^^sold  and  delivered  to  the  defendant  cer- 
tain meats,  amounting  in  the  aggregate  to  the  sum  of 
$1,961.77,  on  account  of  which  the  defendant  paid 
$1,480.40,  leaving  a  balance  of  $481.37  due  as  afore- 
said." 

The  contents  of  the  affidavit  made  by  John  3. 
Vol.  VIL— 10 
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Brown,  so  far  as  it  bears  on  this  appeal,  is  stated  in 
the  opinion.  Rosenthal's  affidavit  showed  Ihe  condi- 
tion of  the  action  at  the  time  of  applying  for  the 
attachment,  and  that  the  clerk  of  defendant's  attorney 
had  stated  that  the  defendant  wonld  ^'in  all  probabil- 
ity make  an  assignment  of  his  property.'' 

The  motion  to  vacate  the  attachment*  was  made  ob 
the  papers  on  which  it  was  granted,  on  the  following 
grounds,  as  set  out  in  the  notice  of  motion  :  '^  (1.)  On 
account  of  their  insufficiency ;  (2.)  Because  they  do 
not  set  forth  a  cause  of  action  against  defendant  in 
favor  of  plaintiffs  ;  (3.)  Because  they  do  not  state  that 
plaintiffs  are  entitled  to  recover  a  sum  over  and  above 
all  counter-claims  known  to  the  plaintiffs ;  (4.)  Because 
they  do  not  state  that  the  defendant  is  an  adult,  as  re- 
quired by  subdivision  6  of  section  8109  of  the  Code  of 
Civil  Procedure," 

Ira  Leo  Bamberger^  for  defendant-appellant 

The  affidavit  of  Simon  Hatch  does  not  state  that 
the  plaintiffs  constitute  the  firm  of  ^^  Doctor  &  Co." 
Hatch  merely  swears  that  the  sum  is  due  over  all 
counter-claims  known  to  deponent.  This,  under  the 
decisions,  is  wholly  insufficient.  Murray  v.  Hankin, 
3  N.  T.  Cic.  Pro.  84S ;  Cribben  v.  Schillinger,  30 
Hun,  248. 

The  affidavit  of  Brown  as  to  the  cause  of  action  is 
insufficient.  It  states  the  action  to  be  ^^  for  goods  sold 
and  delivered  to  him  (defendant),  but  whether  by 
plaintiffs  or  some  one  else  does  not  appear.  This  is 
fatal  to  the  attachment.  Pomeroy  t».  Ricketts,  27  Hurij 
242  ;  Smith  u  Davis,  3  JV:  Y.  Civ.  Proc.  74;  Reilly  v. 
Sisson,  4  Id.  361. 

The  affidavit  does  not  state  that  the  defendant  is  an 
adult.    See  subd.  6,  §  8169.    This  is  jurisdictionaL 

Charles  A.  HesSj  for  plaintiff-respondent. 
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The  affidavits  and  the  complaint  on  which  the  war- 
rant of  attachment  was  granted,  safficiently  stated  and 
alleged  a  cause  of  action  against  the  defendant.  Keifer 
V.  Webster,  6  Bun,  626. 

The  statute  is  complied  with  when  an  affidavit 
states,  as  it  does  in  this  case,  ^^  that  said  sum  of  $481.37 
18  due  and  owing  to  the  plaintiffs,  and  they  are  entitled 
to  recover  such  sum  over  and  above  all  counter-claims 
known  to  deponent ;"  this  allegation  surely  complies 
with  section  636  of  the  Code  of  Civil  Procedure.  Ste- 
vens V.  Middleton,  26  Bun,  470 ;  Smith  v.  Arnold, 
Daily  Regist€9\  December  16, 1884. 

The  fact  that  the  plaintiffs  failed  in  their  affidavits 
on  which  the  warrant  of  attachment  was  granted,  to 
allege  that  the  defendant  was  an  adult,  is  immaterial. 
Wentzler  v.  Ross,  69  H(m.  Pr.  897. 

Hyatt,  J.— The  appellant  contends,  first,  that  the 
affidavit  of  Simon  Hatch  does  not  state  that  the  plaint- 
iffs constitute  the  firm  of  Doctor  &  Co.,  but  merely 
that  Hatch  is  a  member  of  the  firm  and  one  of  the 
plaintiffs ;  that  this  is  not  sufficient  to  enable  him  to 
swear  that  the  sum  is  due  over  all  counter-claims 
known  to  the  plaintiffs,  and  further  that  Hatch  merely 
swears  that  the  sum  is '  due  over  all  counter-claims 
known  to  deponent  which  is  also  insufficient. 

Hatch  swears  that  he  is  one  of  several  plaintiffs ; 
his  distinct  statement  is  ^^  I  am  a  member  of  the  firm. 

of  Doctor  &  Co.,  and  one  of  the  plaintiffs  above 
[*]    named  ;"  the  only  plaintiffs  so  above  named  being 

Doctor  and  himself,  it  is  a  fair  presumption  that 
they  constitute  the  firm. 

From  the  relation  of  the  affiant  to  the  parties  and 

the  subject  matter  in  issue,  it  is  apparent  that  he 
[*]    has  knowledge  of  the  alleged  transaction ;  the  law 

will  not  infer  that  matters  positively  sworn  to 
were  not  within  the  personal  knowledge  of  the  affiant, 
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unless  it  is  apparent  that  such  knowledge  is  a  matter 
of  impossibility ;  it  is  to  be  presumed  that,  if  counter- 
claims existed  in  favor  of  the  defendant,  that  some 
knowledge  of  that  fact  would  have  been  possessed  by 
the  plaintiff  Hatch  making  the  affidavit.  For  the  pur- 
poses of  the  statute  his  knowledge  constituted  that 
which  was  known  to  the  plaintiffs  and  his  allegation 
is  a  substantial  compliance  therewith  (Stevens  v.  Mid- 
dleton,  26  Su%  470). 

The  cases  of  Murray  v.  Hankin  (3  N.  T.  Civ.  Pro. 

842,  Gen.  Term  1st  Dept.)  and  Cribben  v.  Schillinger 
[*]    (30  BuUy  248)  cited  by  the  defendant  in  support 

of  his  position  do  not  avail  him.  In  the  first  the 
affidavit  was  made  by  the  agent  of  the  plaintiff  who 
swore  that  the  sum  was  due  over  all  counter-claims  ex- 
isting in  favor  of  the  defendant  to  the  knowledge  of 
deponent ;  the  learned  judge,  writing  the  opinion  of 
the  court,  admitted,  that  had  this  allegation  been  ^'to 
the  knowledge  of  the  plaintiff"  the  affidavit  would 
have  been  sufficient ;  the  learned  chief  justice  dissent- 
ing from  the  decision  of  tbel  court,  suggested  that  the 
agent  evidently  had  better,  or  at  least  as  good,  knowl- 
edge of  the  condition  of  things  between  the  plaintiff 
and  defendant,  as  the  plaintiff  himself,  and  that  the 
affidavit  was  therefore  sufficient. 

In  the  second  case,  the  affidavit  was  made  by  the 

plaintiffs'  attorney  alleging  a  sum  due  over  claims 
[*]    ''known  to  the  plaintiffs  or  the  deponent;"  the 

general  term  4th  dept.  there  held  that  ''  the  affi- 
davit of  the  attorney  might  have  sufficed  if  it  had 
appeared  that  he  had  any  knowledge  as  to  the  exist* 
ence  of  counter-claims  and  perhaps  would  have  been 
enough  (though  as  to  that  we  express  no  opinion)  if 
he  had  stated  that  he  was  informed  by  his  clients  that 
none  existed." 

It  is  thus  obvious  that  the  above  cases  are  inap- 
plicable to  the  case  at  bar. 
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However,  irrespective  of  the  strength  of  this  affiant's 
position,  arising  ont  of  the  fact  that  he  was  one  of  the 
only  two  plaintiffs  in  the  case,  it  would  seem  that  his 
affidavit  wonld  have  been  sufficient  if  it  had  not  con- 
tained the  precise  words  used  in  the  Code  of  Civil 
Procedure  (§  636)  if  equivalent  words  were  used,  and 
it  furnished  evidence  from  which  the  judge  might 
lawfuUy  satisfy  himself  of  the  truth  of  the  matters 
required  to  be  shown,  and  even  if  the  words  "known 
to  him  "  after  the  word  *'  discounts  "  had  been  omitted, 
it  would  not  have  affected  its  sufficiency  (Lamkin  v. 
Douglass,  27  ffun^  517,  Gen.  Term  3d  Dept.) 

The  affidavit  on  which  the  attachment  was  granted, 
states  a  sufficient  cause  of  action  against  the  de- 
[•]    fendant  (Keifer  v.  Webster,  6  HuUj  526). 

It  is  true  that  the  affidavit  of  Brown  states  the 
[*]  action  to  be,  for  goods  sold  and  delivered  to  the 
defendant,  but  whether  by  the  plaintiffs  or  some 
one  else  does  not  appear.  It  states  more,  however,  and 
precisely  the  facts  necessary  to  show  the  existence  of 
a  cause  of  action  in  favor  of  the  plaintiffs  against  the 
defendant,  to  wit,  that  the  affiant  was  the  book-keeper 
of  the  plaintiffs,  and  personally  acquainted  with  the 
defendant ;  that  the  defendant  had  in  his  possession 
several  statements  showing  a  balance  due  to  the 
plaintiffs,  for  goods  sold  and  delivered  to  him,  that 
he  had  frequently  acknowledged  to  the  affiant,  his 
indebtedness  to  the  plaintiffs  for  the  amount  claimed 
in  the  suit  now  pending.. 

The  case  at  bar  in  this  respect  differs  widely  from 
that  of  Pomeroy  v.  Ricketts  (27  Hun^  242),  relied 
n  upon  by  the  defendant.  In  that  case  the  allega- 
tions of  the  affiant  simply  were,  **  that  the  defend- 
ants  owed  my  firm  $1,808 — over  and  above  all  counter- 
claims known  to  the  plaintiffs  and  to  me  for  goods 
sold  and  delivered  by  my  firm  to  the  defendants 
(Pomeroy  v.  Ricketts,  supray^    This  was  held  to  be 
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simply  a  recital  from  which  the  plaintiff  making  the  affi- 
davit concluded  that  such  a  right  of  action  did  exist. 

In  the  case  at  bar,  if  the  affiant  Brown  has  sworn 
truthfully  concerning  facts  peculiarly  within  his  per- 
sonal knowledge,  the  defendant  has  conceded  the  exist- 
ence of  a  course  of  action  as  alleged  in  favor  of  the 
plaintiffs  against  him. 

A  further  objection  is  advanced,  that  the  affidavit 
does  not  state  that  the  defendant  is  an  adult  (subd.  5, 
§  3169,  Code  cf  Civ,  Pro.)y  and  that  this  omission  is  a 
jurisdictional  defect. 

This  court  at  special  term  has  held,  that  failure  to 
so  allege  is  immaterial  (Wentzler  v.  Ross,  59  Bow.  Pr. 
397) ;  subsequently  a  different  view  was  entertained 
and  this  point  sustained  at  such  a  term  of  this  court. 
American  Mills  Co.  v.  Schnitzer  {Daily  Beg.  June  16, 
1884). 

In  the  latter  case,  I  apprehend  that  there  was  an 
entire  absence  of  proof  upon  which  ,  to  found  a 
["]  legal  x^i^^sumption  that  the  defendant  was  an 
adult.  In  this  case  the  affidavit  of  Brown  says  : 
'^  A  short  time  ago  he  (defendant)  represented  himself 
to  deponent  to  be  a  man  of  means."  This  would 
clearly  indicate  that  he  had  arrived  at  mature  years, 
and  that  he  was  an  adult.* 

The  order  denying  the  motion  to  vacate  the  attach- 
ment must  be  affirmed,  with  costs. 

Hall,  J.,  concurred. 

♦In  the  American  MiUs  Company  «.  Schnitzer  (N.  Y.  City  Court, 
Chambers,  decided  June  15, 1884),  the  attachment  was  issued  on  the 
ground  that  the  defendant  had  assigned,  disposed  of,  or  secreted  his 
property,  with  intent  to  defraud  his  creditors,  and  it  appeared  from 
the  affidavits  on  which  it  was  granted,  among  other  things,  that  the 
defendant  was  married  and  had  children ;  that  he  had  owned  and 
been  actively  engaged  in  three  businesses;  that  he  had  held  real 
estate  and  disposed  of  it  by  deed,  and  had  executed  a  general  assign- 
ment and  confessed  judgments.    Htatt,  J.,  in  deciding  the  motion 
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made  to  vacate  the  attachment  (David  Leoentritt^  for  the  motion; 
WiUiam  P.  Lippman,  opposed),  did  not  write  an  opinion,  but  merely 
stated  his  decision  in  the  following  memorandum: 

**  Motion  to  yacate  attachment  granted,  unless  the  plaintiff  within 
five  days  produces  proof  that  the  defendant  is  an  adult,  as  required 
by  subdivision  6  of  section  8160  Code  of  Civil  Procedure," 

The  plaintiff  forthwith  filed  an  aflldavit  showing  that  the  defend- 
ant was  an  adult,  forty  years  of  ago,  and  thereupon  an  order  was 
made  and  entered  denying  the  motion  to  vacate  the  attachment. 

The  necessity  of  proof  thnt  the  defendant  is  an  adult  is  considered 
at  some  length  in  the  opinion  written  by  Mo  Adah,  Ch.  J.,  in  decid- 
ing this  case  (Doctor  v,  Schnepp),  at  special  term,  and  it  is  therefore 
here  given : 

McAdam,  Ch.  J. — The  affidavit  is  made  by  one  of  the  plaintiffs, 
and  states  a  sufficient  cause  of  action.  In  Keifer  «.  Webster  (6  Hun, 
620),  an  affidavit  which  alleged  ^'  that  the  defendants  are  indebted  to 
ns,  the  plaintiffs,  in  the  sum  of  $3,260.85  for  goods  sold  and  deli^r- 
ered,  for  which  they  have  promised  but  failed  to  pay,"  was  held  to 
be  a  sufficient  statement  of  a  cause  of  action  to  uphold  an  attachment. 
The  provision  in  regard  to  offsets  and  counter-claims  meets  the 
requirement  of  the  statute  (see  Stevens  o.  Middleton,  26  Hun,  470). 

The  failure  to  allege  that  the  defendant  is  an  adult  is  not  material, 
for  the  law  will  presume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  defendant  is  an  adult  (Wentzler  «.  Ross,  59  Bow.  Pr.  897). 
Presumption  is  proof,  and  a  fact  presumed  is  proved  until  the  con* 
trary  is  made  to  appear.  No  evidence  has  been  offered  to  show  that 
the  defendant  is  not  an  adult,  and  until  he  claims  to  be  an  infant  it 
will  be  unnecessary  to  require  proof  as  to  his  age.  Why  the  word 
"  adult '^  was  inserted  in  subdivisions  4)  5  and  6  of  section  8169  of 
the  Code,  except  to  distinguish  between  persons  and  corporations,  is 
difficult  to  imagine,  unless  the  legislature  intended  that  an  attach- 
ment should  not  in  any  case  issue  against  an  infant.  The  word 
**  adult  *'  is  defined  to  be  *'  having  arrived  at  mature  years,  or  to  full 
size  and  strength  '^  ( Webster^s  Dictionary).  If  this  is  the  correct 
meaning  of  the  term  ** adult,"  it  would  bo  sufficient,  probably,  to 
allege  that  **  the  defendant  has  arrived  at  mature  years,''  or  that  **  he 
has  arrived  at  full  size  and  strength."  But  I  apprehend  that  the  law 
will  presume  that  a  defendant  who  represents  himself  '*  to  be  a  man 
of  means,"  and  who  is  about  to  make  an  assignment  for  the  benefit 
of  creditors,  **has  arrived  at  mature  years,"  and  to  ''full  size  and 
strength,"  and  is,  therefore,  an  adult. 

Upon  the  entire  case,  the  motion  to  vacate  the  attachment  will  be 
denied,  with  costs  to  abide  the  event. 
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HAIGHT  V.  BRISBIN  and  Another,  Impleaded,  etc. 

Supreme   Court,    Third    Department,    Saratoga 
County,  Special  Term,  November,  1884. 

§§  814,  2553,  2554,  2557,  2645,  2667,  2802-2820. 

Bond  of  executor  and  tnutee. — Form. — Prosecution  of. — Damages  for 
neglect  of  duty, — Liability  of  turetiee. — Demurrer  to  complaint, 

Tbe  form  of  an  executor's  bond  should  be  the  same  as  that  prescribed 
for  an  administrator's  bond,  by  section  2667  of  the  Code  of  Civil 
Procedure.  [*] 

After  leave  obtained  to  prosecute,  one  of  the  parties  for  whose  benefit 
the  bond  of  an  executor  and  testamentary  trustee  was  given,  may 
maintain  an  action  thereon  in  his  own  name.[*] 

Where  the  conditions  of  a  bond  given  by  an  executor  and  trustee 
were  two-fold,  viz.  (1)  that  he  would  faithfully  execute  and  dis- 
charge the  trust  reposed  in  him  as  executor  and  trustee,  and  (3) 
that  he  would  obey  all  orders  and  decrees  of  the  surrogate  touch- 
ing the  administration  of  the  estate  intrusted  to  him, — Heltl^  that 
the  liability  for  all  moneys  belonging  to  the  trust  fund,  which  may 
have  come  into  the  hands  of  the  trustee,  must  have  been  established 
by  an  accounting  before  the  surrogate;  a  decree  made  determining 
the  amount,  and  an  execution  issued  against  the  property  of  the 
trustee  and  returned  wholly  or  in  part  unsatisfied,  before  there 
was  a  breach  of  the  branch  of  the  condition  to  obey  all  orders  of  the 
surrogate,  [']  that  a  breach  of  trust  by  the  trustee,  for  which  he 
could  not  be  called  to  account,  in  the  surrogate's  court  would  be 
embraced  within  the  condition  of  the  bond,  and  an  action  could  be 
maintained  upon  it  therefor;[^,'j  that  the  trustee  could  not  bo 
called  to  account  in  the  surrogate's  court  for  gross  neglect  and  bad 
faith  in  failing  to  sell  real  estate  and  invest  t))e  proceeds  thereof 
as  required  and  directed  in  the  will  appointing  him,  and  a  decree 
could  not  bo  made  against  him  for  damages  arising  from  such  a 
cause.  [•] 

Where  the  complaint  in  an  action  against  the  sureties  on  a  bond 
given  by  an  executor  and  testamentary  trustee,  set  out  the  recovery 
of  a  judgment  against  the  executor  and  trustee,  for  neglecting  to 
faithfully  execute  and  discharge  the  trust  reposed  in  him,  and  the 
issuance  and  return  unsatisfied  of  an  execution  thereon, — Held^  on 
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demurrer,  that  the  sureties  were  concluded  by  the  judgment  against 
their  principal. [*] 

Where  the  defendants  in  an  action  demur  to  the  whole  of  a  complaint 
containing  more  than  one  count,  if  either  count  is  good,  the  plaint- 
iff should  have  judgment  [*] 

{Decided  Nwember^  1884.) 

Demurrer  to  the  complaint  herein,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  opinion  contains  a  full  statement  of  the  facts. 

P.  C.  Ifbrdj  for  defendants  and  demurrer. 

B.  Ballardj  for  plaintiff,  opposed. 

Tappan,  J. — ^The  complaint  alleges  that  on  or  about 
September  17,  1871,  Catherine  S.  Bailey  died,  leaving 
certain  real  estate  in  the  village  of  Waterford,  Sara- 
toga county,  particularly  described,  having  on  Feb- 
ruary 23,  1866,  made  her  last  will,  which  contained  the 
following  clause,  viz. : 

*'  TerUh.  I  direct  and  empower  my  executors,  here- 
inafter named,  to  sell  and  convey  all  the  real  estate  of 
which  I  shall  die  seized,  for  the  best  price  that  can  be 
obtained  for  the  same,  and  at  such  time  or  times  as 
shall  in  their  judgment  be  for  the  best  interest  of  all 
concerned,  and  the  proceeds  arising  therefrom,  together 
with  the  rest,  residue  and  remainder  of  my  personal 
property,  and  I  give  and  bequeath  to  my  said  execu- 
tors in  trust  as  follows,  the  same  to  be  by  them  safely 
invested  and  reinvested,  and  the  interest  and  income 
arising  therefrom  to  be  by  them  annually,  after  the 
same  shall  be  so  invested,  paid  to  my  two  said  daugh- 
ters, in  equal  proportions  during  their  natural  lives  ; 
that  is  to  say,  each  of  my  said  daughters  shall  receive 
one-half  of  said  interest  or  income  during  her  natural 
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life,  and  upon  the  death  of  each  of  my  said  daughters 
the  principal  of  which  she  shall  have  received  or  shall 
have  been  entitled  to,  interest  or  income  aforesaid, 
shall  be  paid  by  my  said  executors  to  her  then  living 
children  in  equal  proportions." 

Said  complaint  further  alleges  that,  by  said  will, 
defendant  Giles  S.  Brisbin,  William  S.  Haight  and 
Isaac  C.  Ormsby  were  appointed  executors,  but  neither 
said  Ormsby  or  said  Haight  accepted  such  trust,  but 
each  renounced  the  same  ;  that  the  plaintiff,  Fanny  B. 
Haigbt,  and  Matilda  S.  Brisbin,  wife  of  the  said  Giles 
S.  Brisbin,  were  the  two  daughters  mentioned  in  the 
said  will  as  aforesaid ;  that  said  will  was  duly  proven 
and  admitted  to  probate  by  the  surrogate  of  Saratoga 
county,  November  6, 1871,  and  said  Giles  duly  accepted 
such  trust  and  qualified  as  such  executor  under  said 
will ;  that  the  said  real  estate  above  mentioned  is 
mainly  valuable  for  building  purposes,  and  the  same 
is  not  of  much  value  for  renting  ;  and  at  no  time  since 
the  death  of  said  Catherine  would  it  pay  a  net  rent  of 
three  per  cent,  upon  its  market  value,  or  the  price 
which  it  could  be  sold  for ;  that  said  price  and  value 
has  been  decreasing  ever  since  the  death  of  said  Cathe- 
rine, of  all  which  facts  the  said  Giles  had  full  knowl- 
edge ;  that  said  Giles  neglected  to  sell  said  real  estate, 
as  requested  by  the  said  plaintiff,  and  on  November  4, 
1882,  the  surrogate  of  Saratoga  county  upon  her  peti- 
tion, duly  made  and  entered  an  order  and  decree, 
whereby  it  was  decreed  and  determined  that  the  cir- 
cumstances of  said  Giles  S.  Brisbin  were  such  that  they 
did  not  afford  adequate  security  to  the  persons  inter- 
ested, for  the  due  administration  of  the  estate  of  the 
said  Bailey,  and  that  he  should  within  five  days  after 
service  of  a  copy  of  such  decree,  execute  to  the  people 
of  the  State  of  New  York,  and  file  with  such  surrogate, 
the  joint  and  several  bond  of  himself  and  two  or  more 
sureties  in  the  penalty  of  $5,000,  conditioned  that  he 
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as  exeontor  and  trustee  under  said  will  of  said  Bailey, 
will  faithfully  discharge  the  trust  reposed  in  him  as 
such  executor  and  trustee,  and  obey  all  lawful  decrees 
and  orders  of  the  surrogate's  court  touching  the  ad- 
ministration of  said  estate ;  that  after  the  service  of 
said  decree  and  on  November  13, 1882,  said  defend- 
ants executed  the  bond  required  by  said  decree,  and 
duly  filed  the  same  with  the  said  surrogate,  who  there- 
ui>on  omitted  to  remove  or  supersede  such  Giles  as 
such  executor  or  trustee,  but  allowed  and  permitted 
him  to  remain  as  such.  The  complaint  further  alleges 
that  said  Giles  has  been  guilty  of  gross  neglect  and 
bad  faith  in  failing  to  sell  said  real  estate,  and  to 
invest  the  proceeds  as  required  and  directed  by  said 
will ;  that  in  consequence  of  such  negligence,  said 
plainti£F  has  suffered  damages  to  the  amount  of  $2,000 ; 
that  on  September  8,  1884,  an  order  was  duly  made 
by  this  court,  granting  leave  to  plaintiff  to  bring  and 
maintain  an  action  in  her  own  name  for  the  breach  of 
the  condition  of  the  said  bond. 

For  a  second  cause  of  action  plaintiff  alleges  that 
on  or  about  July,  1883,  plaintiff  commenced  an  action 
in  this  court  against  the  said  Giles,  as  executor  and 
trustee  under  said  will,  for  neglecting  to  faithfully 
execute  and  discharge  the  trust  reposed  in  him  under 
said  will ;  that  the  action  was  tried  at  a  special  term 
without  a  jury,  and  the  defendants  James  C.  Brisbin 
and  Morgan  B.  Moe,  were  requested  to  attend  the  trial 
thereof,  and  were  notified  that  it  would  be  insisted 
that  said  defendants  would  be  bound  and  concluded 
by  the  judgment  therein  ;  that  said  defendants,  such 
sureties,  did  not  appear  in  such  action ;  that  after- 
wards, on  August  7, 1884,  a  judgment  was  duly  recov- 
ered in  said  action  by  the  plaintiff  against  the  defend- 
ant personally,  for  $147  damages  and  $162.52  costs, 
the  roll  of  which  judgment  was  filled  and  such  judg- 
ment docketed  in  the  clerk's  office  of  Saratoga  county 
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on  that  day ;  that  on  or  about  Angnst  27,  1884,  an 
execution  against  the  property  of  the  defendant  in 
that  action,  and  against  his  property  personally  was 
duly  issued  and  deUvered  to  the  sheriff  of  that  county ; 
that  before  the  commencement  of  this  action  such  exe- 
cution was  returned  wholly  unsatisfied,  and  remains 
wholly  unsatisfied.  Judgment  is  demanded  against 
such  defendants  for  $2,000  with  interest  and  costs. 

The  defendants  James  0.  Brisbin  and  Morgan  B. 
Moe  demur  to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them  or  either  of  them. 

The  form  of  an  administrator's  bond  is  provided 

by  section  2667,  Code  of  Civil  Procedure.  An 
[*]    executor's  bond,  should  be  in  the  same  form  (Jfo 

CUllarCs  Sur.  Prac.  844).*  The  bond  set  forth  in 
the  complaint  is  that  of  an  executor  and  testamentary 
trustee ;  is  in  the  same  form  as  an  executor's  bond  and 
was  authorized  by  law  {Code  dv.  Pro,  §§  2815,  2816). 

Plaintiff  was  one  of  the  parties  for  the  benefit  of 
n    whom  the  bond  was  taken.    After  leave  obtained 

from  the  court  to  prosecute,  she  could  maintain 
an  action  in  her  own  name  thereon  {Code  Civ,  Pro.  § 
814). 

The  contention  of  the  defendants  upon  the  argu- 
ment was  that  by  the  terms  of  the  bond  and  the  pro- 
visions of  law  an  action  cannot  be  maintained  until  the 
defendant  Giles  has  been  required  to  account  before 
the  surrogate,  and  a  decree  made  in  that  court  requir- 
ing him  to  pay  a  certain  amount  to  plaintiff  as  execu- 
tor and  trustee,  and  execution  issued  against  his  prop- 
erty and  returned  unsatisfied.  Many  cases  are  cited 
where  actions  have  been  brought  against  the  sureties 
of  administrators,  executors  and  general  and  special 

*  Bee  Codeof  (HoU  Proe&dwre^  %  2645;  Hnd  Bstate  of  AUen,  IVit,  p. 
159. 
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guardians,  under  the  law  as  it  was  before  the  Code  of 
Civil  Procedure  went  into  effect,  in  which  this  conten- 
tion was  sustained.  Brown  v.  Balde  (3  Lans.  283), 
and  Hood  t;.  Hood  (86  If.  T.  661),  are  two  of  the  more 
recent  cases  which  decide  the  point  involved.  The 
condition  of  the  bond  is  two-fold:  First,  that  the 
defendant  Giles  will  faithfully  execute  and  discharge 
the  trust  reposed  in  him  as  executor  and  trustee  under 
the  will  of  Catherine  S.  Bailey,  deceased ;  and,  second, 
that  he  will  obey  all  orders  and  decrees  of  the  surro- 
gate of  Saratoga  county  touching  the  administration 
of  the  estate  committed  to  him.  Defendant  Giles  S. 
Brisbin  is  a  testamentary  trustee  {Code  of  Civil  Pro- 
cedure^  §  3614,  subd.  6).  Such  trustee  may  be  com- 
pelled to  render  an  account  in  surrogate's  court,  upon 
the  petition  of  any  person  interested  in  the  estate  or 
fund  in  his  hands  {Code  of  Civil  Pro.  §§  2803,  2807, 

2808).  The  liability  for  all  moneys  belonging  to 
[']    the  trust  fund,  which  may  have  come  to  the  hands 

of  the  trustee  must  be  established  by  an  account- 
ing before  the  surrogate ;  a  decree  made  determining 
the  amount ;  an  execution  issued  against  the  property 
of  the  trustee  and  returned  wholly  or  in  part  unsatis- 
fied, before  there  is  a  breach  of  the  branch  of  the  con- 
dition to  obey  all  orders  of  the  surrogate  {Code  of 
Civil  Pro.  §§  2663,  2654,  2607;  Estate  of  Schofield, 
3  JV.  T.  Civ.  Pro.  323).*  The  first  named  portion  of 
the  condition  wherein  the  defendants  undertook  that 

*  8ee  also,  Hood  v.  Hood,  85  K  T.  561;  Stilwell  «.  MilU,  19  Johns. 
804;  Peoples.  Barnes,  12  Wend,  492;  Salisbury «.  YanHoesen,  dHiU, 
77;  People  «.  Corlies,  1  8andf,  228;  Annett  9.  Eerr,  28  Bow.  Pr.  824; 
Brown  «.  Balde,  8  Lans.  288;  Wheelock  v,  Lee,  74  If.  T.  600;  Thayer 
0.  Clark,  4  Alb.  Ct.  App,  Dec,  891 ;  Scbofield  v.  Churchill,  72  JVl  T. 
566;  Casoni  «.  Jerome,  68  Id.  821;  People  9.  Towusend,  87  Barb. 
602;  People  «.  Laws,  8  Abb.  Pr.  450;  Baggott «.  Boulger,  2  Dttery  160; 
People  V.  Gould,  4  Denio,  661;  Cridler  9.  Curry,  44  Saw.  iV.  846; 
Carow  V.  Mowatt,  2  Bdw.  Oh.  67 ;  Cuddenbach  «.  Kent,  6  Paige^  92. 
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the  defendant  Giles  S.  Brisbin  should  faithfully  exe- 
cute and  discharge  the  trust  reposed  in  him  as  executor 
and  trustee  under  the  will  of  Catherine  S.  Bailey, 
'  deceased,  is  more  comprehensive  and  is  not  controlled 
by  the  provision  of  the  latter  portion  of  the  condition. 

It  would  seem  that  if  there  can  be  any  breach  of 
[*]    trust  by  the  trustee,  for  which  he  could  not  bo 

called  to  account  in  surrogate's  court,  such  breach 
would  be  embraced  within  the  condition  of  the  bond, 
and  an  action  could  be  maintained  upon  it  therefor. 

I  do  not  think  the  trustee  could  be  called  to. 
[*]    account  for  gross  neglect  and  bad  faith  in  failing 

to  sell  the  real  estate  and  invest  the  proceeds 
therefrom  as  required  and  directed  in  said  will,  or  that 
any  decree  could  be  made  against  him  for  damages 
arising  from  such  a  cause  (See  tit.  6,  chap.  18,  Code  of 
Civil  Pro.  §§  2802-2820 ;  Hurlburt  v.  Durant,  2  N.  T. 
Civ.  Pro.  116 ;  Riggs  v.  Craig,  89  If.  T.  471 ;  Piester  t;. 
Shepard,  92  Id.  251). 

It  is  a  general  principle  frequently  decided  by  the 
courts,  that  contested  claims  cannot  be  litigated  in 

surrogate's  court.  It  has  been  held  in  some  cases 
[*]    that  where  it  was  impossible  to  obtain  a  decree 

for  breach  of  the  condition  of  an  executor's  or 
trustee's  bond,  an  action  could  be  maintained  for  such 
breach  without  such  decree,  by  an  injured  party. 
The  defendants,  who  are  sureties,  are  concluded  by 

the  judgment  against  their  principal  (Douglass  v. 
[T    Howland,  24   Weiid.  36 ;  Jackson  v.  Griswold,  4 

HiU,  622 ;  Annett  v.  Terry,  35  N.  T.  266 ;  Bag- 
gott  V.  Boulger,  2  Duer^  160 ;  Casoni  v.  Jerome,  68  N. 
T.  316 ;  Gerould  v.  Wilson,  16  Hun,  630 ;  Hood  v. 
Hood,  85  N.  T.  678).  The  liability  of  the  defendant 
Giles  S.  Brisbin  has  been  established  by  the  judgment 
of  the  court,  upon  which  an  execution  has  been  re- 
turned unsatisfied.  The  sureties  have  had  the  benefit 
of  substantially  the  same  proceedings  necessary  to 
charge    them  for  the  failure  of ^  their  principal   to 
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perform  a  decree  of  the  surrogate  (See  opinion  in  Hood 
V.  Hood,  85  JSf.  T.  675  and  cases  cited). 

The  following  cases  are  cited  as  showing  special 
circumstances  which  authorize  an  action  against  sure- 
ties on  bonds  of  an  administrator,  executor,  trustee  or 
guardian,  without  any  action  or  proceeding  against 
the  principal  (Carow  v.  Mowatt,  2  JSdw.  Ch.  57  (62) ; 
Williams  v,  Kiernan,  26  Butty  S55 ;  Haines  v.  Meyer, 
26  Id.  414). 

Defendants  have  demurred  to  the  whole  complaint. 
[*]    If  either  count  of  the  complaint  is  good,  plain tiil 

should  have  judgment. 

Judgment  for  plaintiff  upon  the  demurrer. 


ESTATE  OF  HUGH  ALLEN,  Deobased. 

Subbooatb's  Coubt,  Kings  County,  Pebeuaey, 

1885. 

§§  2646,  2667. 
Bimd  &f  adminiitrtUar  cum  testctmento  annexo, — Amendment  of  Code. 

Section  2645  of  the  Code  of  Civil  Procedure, — which  provides  that  an 
executor  from  whom  bonds  is  required,  or  an  administrator  with 
the  will  annexed,  must  qualify  as  prescribed  by  law  with  respect  to 
an  administrator  of  the  estate  of  an  in  testate, -Hshould  be  construed 
in  connection  with  section  2667,  as  amended  by  Laws  of  1882, 
chapter  898,  as  if  the  section  as  amended  had  been  adopted  at  the 
time  section  2645  was.f] 

Where  a  petitioner  for  letters  of  administration  with  the  will  an- 
nexed, alleged  in  her  application  all  the  Jurisdictional  facts 
required  by  statute  to  entitle  her  thereto,  and  a  decree  was  made 
npon  her  petition  npon  the  consent  of  the  next  of  kin  of  the  testa- 
tor, allowing  her  to  give  a  bond  for  less  than  twice  the  value  of 
the  estate,  and  she  duly  did  so, — Held^  that  notwithstanding  the 
fact  that  the  heirs  under  the  will  and  the  next  of  kin  may  not  be 
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the  same,  and  the  granting  of  letters  of  administration  with  the 
will  annexed,  upon  the  consent  of  the  next  of  kin,  might  work  a 
great  injustice  to  the  parties  ultimately  or  contingenely  interested 
in  the  estate  under  the  will,  letters  of  administration  were  properly 
granted,  [*,'/]  and  cannot  be  attacked  in  a  collateral  proceeding  ;[^] 

.  that  the  surrogate's  court  being  a  court  of  record,  its  judgments 
and  decrees  made  within  its  jurisdiction  have  equal  force  and  effect 
with  those  of  other  courts,  and  once  legally  made  can  only  be  set 
aside,  modified  or  revoked  on  the  application  made  in  the  usual 
manner.  [*] 

(Decided  February  16,  1885.) 

Application  by  the  administrators  cum  testamento 
auTieito  of  Hugh  Allen,  deceased,  that  the  executors  of 
John  Allen,  Jr.,  deceased,  who  prior  to  his  death  was 
executor,  etc.,  of  Hugh  Allen,  render  an  account  of 
the  money,  &c.,  belonging  to  the  estate  of  Hugh  Allen 
received  by  them. 

Sufficient  facts  are  stated  in  the  o|>inion. 

Stearns  &  Curtis^  for  the  motion. 

Rogers^  Locke  &  Milburn^  for  the  executors  of 
John  Allen,  Jr.,  deceased,  opposed. 

Bebgen,  Surrogate. — ^The  testator,  Hugh,  died  in 
Brooklyn  in  1881,  leaving  a  will  in  which  he  appointed 
his  brother,  John  Allen,  Jr.,  his  sole  executor,  and 
letters  testamentary  were  granted  to  him.  In  March, 
1884,  the  said  John  Allen,  Jr.,  died,  without  having 
fully  administered  upon  the  estate  of  said  Hugh  Allen, 
deceased.  He  left  a  will  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  Erie  county,  and  letters 
testamentary  thereunder  were  duly  issued  to  Will- 
iam Allen,  John  J.  Williams  and  Charles  T.  Hall,  the 
executors  and  trustees  named  in  said  will. 

The  motion  now  made  is  to  require  the  executors 
of  said  John  Allen,  Jr.,  to  render  an  account  of  the 
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money  and  other  property  received  by  them  belonging 
to  the  estate  of  Hngh  Allen,  deceased,  and  to  deliver 
the  same  to  Josephine  A.  Curtis,  the  administratrix 
with  the  will  annexed  of  Hugh  Allen,  deceased. 

The  respondents,  the  execators  of  John  Allen,  Jr., 
in  their  answer,  do  not  controvert  any  of  the  allega- 
tions set  forth  in  the  petition,  but  simply  aver  that  the 
petitioner  was  not  duly  appointed  administratrix  with 
the  will  annexed  of  Hugh  Allen,  deceased,  for  the  rea- 
son that  no  bond  was  given  by  the  petitioner  for  twice 
the  amount  of  the  personal  property  of  said  decedent. 
Section  2645  of  the  Code  of  Civil  Procedure  provides, 
that  before  letters  can  issue  to  an  administratrix  with 
the  will  annexed,  she  must  qualify  as  prescribed  by 
law  with  respect  to  an  administrator  upon  the  estate  of 
an  intestate,  and  the  provisions  of  article  4  of  the  title 
relating  to  the  bond  to  be  given  pursuant  to  this  sec- 
tion. Section  2667,  in  article  4  referred  to  in  the  pre- 
ceding section  2646,  requires  the  person  appointed 
administrator,  before  letters  are  issued  to  him,  to  ''ex- 
ecute to  the  people  of  the  State  and  file  with  the  sur- 
rogate the  joint  and  several  bond  of  himself  and  two 
or  more  sureties  in  a  penalty,  fixed  by  the  surrogate^ 
not  less  than  twice  the  value  of  the  personal  property 
of  which  the  deceased  died  possessed.  ..." 

In  1882*  this  section  was  amended  by  re-enacting 
the  entire  section  as  originally  adopted  by  the  act  of 
1880,  with  the  amendment  of  1881t  referring  to  limited 
letters,  and  adding  thereto  the  following : 

''  In  cases  where  all  the  next  of  kin  to  the  intestate 
consent  thereto,  the  penalty  of  the  bond  required  to  be 
given  shall  not  exceed  twice  the  amount  of  the  claims 
of  creditors  against  the  estate,  presented  to  the  surro- 
gate, pursuant  to  a  notice  to  be  imblished  twice  a  week 
for  four  weeks  in  State  paper,  and  in  two  newspapers 

*  Laun  of  1882,  ch.  898.  t  Laws  of  1881,  ch.  685. 

Vol  Vn.— 11 
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published  in  the  city  of  New  York,  and  once  a  week 
for  four  weeks  in  two  newspapers  published  in  the 
county  where  the  intestate  usually  resided,  and  in  the 
county  where  he  died,  reciting  any  intention  to  apply 
for  letters  under  this  provision,  and  notifying  creditors 
to  present  their  claims  to  the  surrogate  on  or  before  a 
day  to  be  fixed  in  such  notice,  which  shall  be  at  least 
thirty  days  after  the  first  publication  thereof  ;  but  no 
bonds  so  given  shall  be  for  a  less  sum  than  five 
thousand  dollars,  and  such  bond  may  be  increased  by 
order  of  the  surrogate  for  cause  shown.  Pending  such 
application,  no  temporary  administrator  shall  be  ap- 
pointed except  on  petition  of  such  next  of  kin." 

It  is  contended  by  counsel  for  the  respondents, 
that  inasmuch  as  this  amendment  was  adopted  since 
the  enactment  of  section  2645  it  cannot  be  construed 
in  connection  therewith. 

The  whole  section  was  re-enacted  and  must  stand 
from  that  time  as  if  originally  enacted  in  that 
[*]  form,  and  I  think  must  be  construed  in  connection 
with  section  2645  as  if  adopted  at  the  same  time. 
(Dexter  and  Limerick  P.  R.  Co.  v.  Allen,  16  Barb.  15; 
Ely  V.  Holton,  16  N.  Y.  698 ;  Mundy  v.  Excise  Com- 
missioners, 9  Abb.  If.  C.  117.  Board  of  Excise  of 
Westchester  v.  Curley,  9  Id.  103.)  If  the  construction 
contended  for  by  the  respondent's  counsel  is  correct, 
then  an  administrator  with  the  will  annexed  could  not. 
avail  himself  of  the  benefit  of  the  amendment  of  1882 
l>y  giving  modified  security,  while  an  administrator  in 
chief  could.  It  does  not  seem  to  me  that  the  legisla- 
ture intended  to  make  such  distinction,  but  rather  that 
the  amendment  should  apply  to  both. 

It  is  true  that  the  granting  of  letters  of  administra- 
tion with  the  will  annexed  upon  the  consent  of  the 
[•]    next  of  kin  might  work  a  great  injustice  to  the 
parties  ultimately  or  contingently  interested  in  the 
estate  under  the  will. 
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The  duties  aad  powers  of  an  administrator  with  the 
will  annexed,  as  far  as  administration  of  the  personal 
estate  is  concerned,  are  the  same  as  those  of  an  execa- 
tor,  and  his  condnot  is  governed  by  the  terms  of  the 
will,  while  those  of  the  administrator  are  determined 
by  statute. 

It  may  be  that  the  parties  entitled  nnder  the  will 
are  not  next  of  kin  and  would  take  nothing  in 
[•]    case  of  intestacy. 

Section  2667  might  well  be  amended  by  requiring 
the  consent  of  all  the  legatees  and  next  of  kin  before 
appointing  an  administrator  with  the  will  annexed 
with  modified  security.  But  I  am  called  upon  to  con* 
strue  the  statutes  as  I  find  them,  and  not  as  I  think 
they  shoald  be. 

The  petitioner  in  her  application  for  letters  of  ad- 
ministration with  the  will  annexed,  having  alleged  all 
the  jurisdictional  facts  prescribed  by  statute  to  entitle 
her  to  such  letters  and  a  decree  having  been  made 
upon  her  petition  upon  the  consent  of  the  next  of  kin 
of  the  testator,  and  having  executed  and  filed  her 
joint  and  several  bond  with  two  sureties  in  the 
n  penalty  of  $10,000,  I  think  that  the  letters  of  ad- 
ministration with  the  will  annexed  on  the  estate 
of  Hugh  Allen,  deceased,  were  properly  granted,  and 
that  the  respondents  cannot  attack  them  in  this  collat- 
eral proceeding.  The  surrogate's  court  is  now  a  court 
of  record,  and  its  judgments  and  decrees  made 
[•]  within  its  jurisdiction  have  equal  force  and  effect 
with  those  of  other  courts,  and  once  legally  made 
can  only  be  set  aside,  modified,  or  revoked  on  the 
application  of  parties  to  these  proceedings  in  the 
usual  manner  (Bloom  v.  Burdick,  1  Bill,  130;  Kelly  v. 
West,  80  N.  Y.  140 ;  Harrison  v.  Clark,  87  Id.  672 ; 
Matter  of  Wood,  90  Id.  512  ;  Martin  v.  Dry  Dock,  East 
Broadway  and  Battery  R.  R.  Co.,  92  Id.  76  ;  Abbott 
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V.  Carran,  30  N.  T.  Weekly  Dig.  344 ;  Code  of  Civ.  Pr6. 
§2591). 

I  am,  therefore  of  the  opinion,  that  the  respondents 
shonld  be  required  to  account  for  all  the  money  and 
property  in  their  hands  belonging  to  the  estate  of  Hugh 
Allen,  deceased,  and  if  upon  such  accounting  it  should 
appear  that  the  property  to  be  delivered  is  much  in 
excess  of  the  bond  already  given  therein,  that  the 
petitioner  should  file  an  additional  bond,  or  consent 
that  the  money  and  securities  sought  to  be  transferred 
should  be  deposited  with  the  Brooklyn  Trust  Company, 
in  the  name  of  the  petitioner,  as  administratrix  with  the 
will  annexed  of  Hugh  Allen,  deceased,  and  not  to  be 
withdrawn  except  upon  the  order  of  the  surrogate. 


JONES  V.  STEWART. 


SuPBEMK  Court,  Fourth  Department,  Onondaga 
County,  Chambers,  July,  1884. 

§§  1003,  1004. 

New  tridl.^Motian/ar^  of  ipseifie  queitums  of  fact  rfferrod  to  jury  in 
action  triahle  by  court. 

Although,  in  an  action  triable  by  the  court,  in  which  specific  ques* 
tions  of  fact  were  tried  by  a  jury,  a  motion  for  a  new  trial  may  be 
made  upon  the  minutes  before  the  judge  who  presided  at  such 
trial,  \J]  the  more  usual  course  is  to  leave  the  motion  for  a  new  trial 
to  be  made  at  the  term  when  the  motion  for  final  judgment  is  made, 
or  the  remaining  issues  of  fact  tried.  ['J 

Where  specific  questions  of  fact  have  been  tried  by  a  jury,  in  an  action 
triable  at  special  term,  the  justice  holding  the  term  should  use,  but 
is  not  necessarily  governed  by  the  findings  of  the  jury  upon  the 
questions  submitted  to  them.[i] 

(Decided  July  28,  1884.) 
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Motion  for  new  trial  on  jadge's  minntes. 

Churchill,  J. — ^The  complaint  in  this  action 
alleges  that  the  plaintiff  and  defendent  became  part- 
ners in  April,  1873,  under  the  name  of  Victor  B.  Stewart 
&  Co.,  and  continued  such  until  April,  1880,  when  the 
p&rtnership  ceased  ;  that  no  fund  accounting  or  adjust- 
ment of  their  partnership  matters  has  been  made ;  that 
on  or  about  February,  1878,  one  Johnson  employed  the 
firm  to  procure  for  him  the  title  to  fifty  acres  of  land 
in  Cattaraugus  county,  and  that  the  defendants  as  such 
copartners  and  on  behalf  of  the  firm  undertook  to 
procure  such  title. 

The  complaint  further  avers  that  the  defendant 
went  to  New  York  and  to  various  other  places  at  the 
expense  of  the  firm,  and  finally  did  procure  the  title 
lor  the  sum  of  $1,886.21,  which  sum  he  paid  from  his 
own  funds  and  took  title  to  the  land  in  his  own  name ; 
that  soon  after,  in  March,  1878,  he  sold  an  undivided 
half  of  the  land  and  received  therefor  $3,600 ;  that  he 
still  owns  an  undivided  half,  portions  of  which  have 
been  leased  by  him  to  be  operated  as  oil  lands,  he  to 
receive  one-eighth  of  the  proceeds,  and  from  which  the 
complaint  alleges  the  defendant  has  received  several 
thousand  dollars  and  to  h^ve  appropriated  the  same  to 
his  own  use. 

The  complaint  further  alleges  that  the  purchase  of 
the  land  was  equitably  a  transaction  of  the  firm ;  that 
the  firm  became  thereby  owners  of  the  land,  and  the 
property  the  joint  property  of  the  plaintiff  and  defend- 
ant, that  the  defendant  took  the  title  in  his  own  name 
without  the  knowledge  of  the  plaintiff  and  for  the 
purpose  of  defrauding  the  plaintiff,  that  he  fraudu- 
lently misrepresented  the  profitable  character  of  the 
enterprise,  and  that  he  has  since  fraudulently  concealed 
from  the  plaintiff  his  transactions  with  respect  to  the 
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land  and  the  income  and  profit  derived  therefrom,  with 
the  fraadnlent  intent  to  convert  the  same  to  his  own 
use. 

The  complaint  therefore  asks  that  the  undivided 
half  of  the  land  remaining  unsold  be  declared  the  joint 
property  of  the  plaintiff  and  defendant,  that  the 
plaintiff  recover  his  proper  share  of  the  $3,600,  re- 
ceived by  the  defendant  for  the  half  sold,  and  that  the 
defendant  be  compelled  to  account  for  all  his  transac- 
tions respecting  the  land  and  the  profits  received  there- 
from. 

The  answer  denies  that  any  partnership  ever  existed 
between  the  parties,  and  alleges  that  during  the  years 
mentioned  in  the  complaint  the  plaintiff  was  in  the 
employment  of  the  defendant  upon  a  salary  which  was 
to  be  increased  accordingly,  if  a  certain  fractional  part 
of  the  net  profits  exceeded  the  sum  agreed  upon,  but 
without  any  liability  for  losses,  and  that  the  plaintiff 
had  no  interest  in  the  business  carried  on  or  its  profits 
except  the  contingent  interest  in  surplus  profits  above 
referred  to. 

The  answer  further  alleges  that  the  land  mentioned 
in  the  complaint  was  bought  by  the  defendant  for  his 
own  benefit  and  to  protect  himself  against  certain  lia- 
bilities growing  out  of  a  warranty  deed  given  by  him 
therefor  before  April,  1873,  and  that  the  plaintiff  never 
had  any  interest  equitable  or  otherwise  in  the  land  or 
its  proceeds. 

The  answer  further  alleges  that  the  plaintiff  and 
defendant  had  a  full  and  complete  accounting  and 
settlement  of  all  matters  between  them  at  the  end  of 
each  of  the  years  referred  to ;  and  that  particularly  on 
or  about  April,  1881,  they  had  a  full  and  complete  ac- 
counting and  settlement  of  all  matters  between  them, 
and  that  plaintiff  was  fully  paid  and  satisfied  for  all 
moneys  owing  him  from  the  defendant  or  from  said 
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business.    The  answer  also  denies  all  the  allegations  of 
fraud  contained  in  the  complaint. 

Upon  the  issues  thus  joined  these  questions  were 
sent  by  the  special  term  to  the  circuit  for  trial  by  jury. 

1.  Did  the  plaintiff  and  defendant  about  the  month 
of  April,  1873,  become  copartners  under  the  name  of 
V.  B.  St43wart  &  Co.  and  did  they  continue  to  be  co- 
partners and  transact  business  as  such  until  the  month 
of  April,  1880 » 

2.  In  1877  or  1878  was  the  said  firm  employed  by 
one  Johnson  of  Glean  or  by  J.  G.  &  Q.  M.  Johnson  to 
procure  the  title  of  the  60  acres  of  land  mentioned  in 
the  complaint  i 

8.  Was  the  purchase  of  said  premises  which  was 
made  by  the  defendant  Stewart,  made  by  him  in  the 
line  and  within  the  scope  of  the  business  carried  on  by 
the  plaintiff  and  defendant  ? 

These  questions  were  tried  by  a  jury  at  the  Oneida 
Circuit  (May,  1883),  and  each  answered  in  the  affirma- 
tive. 

A  motion  is  now  made  by  the  defendant  upon  the 
judge's  minutes  for  a  new  trial  of  all  or  some  of  these 
questions. 

The  trial  of  this  case  is  yet  to  be  had  at  special 
term,  and  the  findings  of  fact  and  of  law  which  will 
determine  the  judgment  herein,  will  be  made  by  the 
judge  who  shall  hold  that  term.  In  finding  those 
n  facts  the  judge  will  use  but  will  not  necessarily  be 
governed  by  the  findings  of  the  jury  upon  the 
question  submitted  to  them  (Birdsall  v.  Patterson,  61 
N.  Y.  43,  60  ;  Lansing  t>.  Russell,  2  N.  Y.  563  ;  Brown 
V.  Clifford,  7  Lane.  46,  62).** 

*That  the  verdict  of  the  jury  is  not  conclusive,  and  can  only  be 
read  on  the  hearing,  with  full  power  in  the  court  to  follow  or  reject 
it,  as  to  the  court  seemed  best,  was  well  settled  prior  to  the  adoption 
of  the  Code  of  Civil  Procedure  {Vide  Learned  v.  Tillotson,  6  N.  T, 
Cio.  Pro.  425;  Bootle  v.  Blundell,  19  Vea.  Jr.  [Eng.  Ohj/.]  494,  499; 


168  CIVIL    PROCEDURE    REPORTS. 

Jones  9.  Stewart. 

Formerly  the  application  for  a  new  trial  of  issues, 
sent  to  a  court  of  law  for  trial,  was  made  to  the  court 
which  sent  them.  Apthorp  v.  Comstock,  2  Paige^  482 ; 
Brown  v.  Clifford,  7  Lans.  52 ;  1  Barb.  Ch.  Prac.  455 ; 
Oraham  &  Waterman  on  New  Trials^  1653.*    Now 

such  motion  may  be  made  upon  his  minutes  before 
[■]    the  judge  who  tried  the  issues.   Code^  §  1003,  Rule 

31.t 
But  the  more  usual,  and  in  this  case  the  better 

course,  as  it  seems  to  me,  after  a  careful  considera- 
n    tion  of  all  that  transpired  in  the  trial,  will  be  to 

decline  to  entertain  this  motion  upon  the  minutes 
of  the  trial  judge,  and  to  leave  the  motion  for  a  new 
trial  to  be  made  at  the  term  when  the  motion  for 
final  judgment  shall  be  made,  or  the  remaining  issues 
of  fact  tried,  upon  a  case  and  exceptions,  as  provided 
in  section  1004  of  the  Code  and  rule  31.  Hatch  v. 
Pengnet,  64  Barb.  189-194;  Van  Alst  v.  Hunter, 
6  Johns.  Oh.  148,  161.  The  judge  holding  that  term 
will  then  have  before  him  the  evidence  given  on  the 
trial  by  jury  with  their  verdict,  and  also  such  other 
evidence  as  may  be  given,  and  with  the  whole  case  be- 
fore him,  he  will  be  best  able  to  determine  whether 
another  submission  to  a  jury,  of  any  or  all  of  the  ques- 

HampsoQ  o.  Hampson,  8  Ve%.  dt  Bea.  {Eng.  Chy,)  41,  42;  Basey  v. 
Gallagher,  2  WaU.  (U.  8.)  670,  680;  Watt  f>,  Starke,  101  U.  8.  (11 
Otto)  247;  Colie«.  Tifft,  47  i^.  7.  119;  Vermilyea  «.  Palmer,  62  Id.. 
471;  Brinkley  «.  Brinkley,  %  T,  A  C.  501;  aff'd  in  effect,  66  JIT.  T. 
192;  Smith  c.  Chasscaud,  1  N.  T,  Weekly  Dig,  117;  Miaghan  «.  Hartford 
Ms.  Co.,  12  Hun,  821;  Hatch  c.  Peugnet,  64  Barb.  189;  Basey  «.  Gal- 
lagher, 20  Wall.  (U,  8.)  070,  and  this  rule  has  not  been  changed  by 
the  Code  of  Civil  Procedure  (Learned  «.  Tiliotson,  wpra  ;  Ward  «. 
Warren,  15  -Hun,  600;  aff'd,  82  i^.  T.  265;  Wallace  v.  American 
Linen  Thread  Co.,  10  Hun,  404;  Madison  University  «.  White,  25  Id. 
490;  Carroll  t.  Deimel,  13  N.  T.  WeeUy  Dig,  40n. 

♦  See  Graham's  Prac  (Ed.  1827)  pp.  295,  497,  where  the  former 
practice  and  the  reasons  therefor  are  stated. 

tSee  also  Code  of  Civil  Procedure,  1 1004. 
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tions  heretofore  submitted  to  them,  will  be  necessary 
to  enable  the  court  to  arrive  at  a  proper  judgment. 

Let  an  order  be  entered,  the  same  to  be  without 
prejudice  to  any  motion  for  a  new  trial  that  hereafter 
may  be  made. 


In  re  CLINTON  B.  FISK. 

U.  S.  Supreme  Court,  March,  1886. 

§§  870,  et  seq. 

Code  of  Civil  Procedure, — Application  of  to  aetionein  U.  8.  cowrie. — 

Examinatym  of  party  before  trial,— Contempt, — Review  of 

proceedings  to  punielhfor^  in  U,  8.  tupreme  court. 

The  ezercisp  of  the  power  to  punish  for  contempt  of  their  orders  by 
courts  of  general  jurisdiction  is  not  reviewable  by  writ  of  error,  or 
appeal  to  the  U.  S.  supreme  court,  [*]  but  where  the  order  punish- 
ing for  such  contempt,  results  in  imprisonment,  that  court  will,  on 
a  suggestion  by  the  prisoner  that  the  order  under  which  be  is  held 
is  void,  inquire  into  the  cause  of  the  restraint  of  liberty,  and  if  the 
order  is  void  discharge  him.  ['] 

The  rule  that  the  practice,  pleadings  and  forms,  and  modes  of  pro- 
ceeding in  civil  causes,  other  than  equity  and  admiralty  causes,  in 
the  U.  S.  circuit  and  district  courts,  should  conform  to  those  of  the 
State  in  which  the  courts  are  held,  [',^J  is  not  applicable  to  such 
part  of  said  practice,  etc.,  which  conflicts  with  any  law  of  the 
United  States, [^^^J  or  where  congress  has  legislated  on  the  subject 
and  prescribed  a  definite  rule  for  the  government  of  its  own 
courts,  t*,*,^] 

A  party  cannot  be  examined  before  trial  pursuant  to  the  provisions  of 
the  Code  of  Civil  Procedure,  in  an  action  in  the  U.  6.  circuit 
court,  [•,•,"]  or  which  has  been  removed  thereto  from  a  court  of 
the  State  of  New  York,  [•,•,*?,**,"]  nor  can  an  order  for  such  an  exam- 
ination made  in  the  State  court,  before  the  removal  be  enforced  in 
the  U.  S.  court,  notwitlistanding  that  the  examination  thereunder 
had  been  begun  before  such  removal.  [",","] 

Fogg  v,  Pisk  (4  K  7.  Civ,  Pro.  844),  reversed  in  effect.  [»»] 

{Decided  March  8,  1885.)  ^ 
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Petition  by  Clinton  B.  Pisk,  for  habeas  corpus^  to 
inquire  into  the  cause  of  his  detention,  etc. 

The  opinion  states  the  facts.  The  opinion  of  the 
United  States  circuit  judge  sustaining  the  order  for 
the  disobedience  of  which  the  petition  was  adjudged 
in  contempt  is  reported,  sub  nom.  Fogg  v.  Pisk,  4  N. 
Y.  Civ.  Pro.  344. 

Wheeler  H.  Peckham^  for  petitioner,  and  appli- 
cation. 

John  R,  Dos  PassoSy  for  U.  S.  marshal,  opposed. 

Miller  J. — This  is  an  application  on  the  part  of 
Clinton  B.  Pisk  for  a  writ  of  habeas  corpus,  to  be 
directed  to  the  marshal  of  the  southern  district  of 
New  York,  in  whose  custody  the  petitioner  is  held 
under  an  order  of  the  circuit  court  for  that  district. 

The  history  of  thetjase,  which  resulted  in  this  order, 
so  far  as  it  is  necessary  to  the  decision  of  the  matter 
before  us,  may  be  briefly  stated  as  follows : 

Prancis  B.  Pogg  brought  suit  in  the  supreme  court 
of  the  state  of  New  York  against  Pisk,  to  recover  the 
sum  of  $63,260,  on  the  allegation  of  false  and  fraudu- 
lent representations  made  by  Pisk  in  the  sale  of  certain 
mining  stocks. 

In  the  progress  of  the  suit,  and  before  the  trial,  the 
plaintiff  obtained  from  the  court  the  following  order : 

'*  Ordered,  that  the  defendant,  Clinton  B.  Pisk,  be 
examined  and  his  testimony  and  deposition  taken  as  a 
party  before  trial,  pursuant  to  sections  870,  871,  872, 
873,  &c.,  of  the  Code  of  Civil  Procedure,  and  that  for 
such  purpose  he  personally  be  and  attend  before  the 
undersigned,  a  justice  of  this  court,  at  the  chambers 
thereof,  to  be  held  in  the  new  county  court  house,  in 
the  said  city  of  New  York,  on  the  Slst  day  of  January, 


CIVIL    PROCEDURE     REPORTS.  171 

In  re  Fisk. 

1883,  at  11  o'clock  in  the  forenoon  of  that  day."  A 
motion  to  vacate  this  order  was  overraled,  and  the 
judgment  finally  affirmed  by  the  court  of  appeals. 

Thereupon  the  defendant  appeared  before  the  court 
and  submitted  to  a  partial  examination,  answering 
some  questions  and  objecting  to  others,  until,  pending 
one  of  the  adjournments  of  the  examination,  he  pro- 
cured an  order  removing  the  case  to  the  circuit  court 
of  the  United  States. 

In  that  court  an  order  was  made  to  continue  the  ex- 
amination before  a  master,  to  whom  the  matter  was 
referred.  The  defendant  refusing  to  be  sworn  and 
declining  to  be  examined,  he  was  brought  before  the 
circuit  court  on  an  application  for  attachment  for  a 
contempt  in  refusing  to  obey  the  order. 

Without  disposing  of  this  motion,  the  circuit  court 
made  another  order,  to  wit : 

''  It  is  hereby  ordered  and  adjudged  that  the  motion 
to  punish  the  said  defendant  for  such  contempt  stand 
adjourned  to  the  next  motion  day  of  this  court,  to  wit, 
on  the  28th  day  of  Mai*ch,  1884. 

^^It  is  further  ordered,  that  the  defendant,  Clinton 
B.  Fisk,  be  and  he  is  hereby  directed  and  required  to 
attend  personally  on  the  14th  day  of  March,  1884, 
before  the  Honorable  Addison  Brown,  one  of  the 
judges  of  this  court,  at  a  stated  term  thereof,  at  his 
chambers  in  the  Post  Office  building,  in  said  city  of 
New  York,  at  eleven  o'clock  in  the  forenoon  of  that 
day  ;  then  and  there,  and  on  such  other  days  as  may 
be  designated,  to  be  examined  and  his  testimony  and 
deposition  taken  and  continued  as  a  party  before  trial, 
pursuant  to  section  870  et  seg.  of  the  Code  of  Civil 
Procedure,  and  for  the  purposes  mentioned  in  said 
order  of  January  12,  1883,  and  February  12,  1884, 
heretofore  made  in  this  action." 

The  defendant  appeared  before  the  court,  in  pursu- 
ance of  this  order,  and,  stating  that  he  was  advised  by 
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counsel  that  the  court  had  no  jurisdiction  to  require 
him  to  answer  in  this  manner  to  the  questions  pro- 
pounded to  him  by  the  counsel  for  plaintiff,  he  refused 
to  do  so. 

For  this,  on  further  proceeding,  he  was  held  by  the 
court  to  be  in  contempt,  and  lined  five  hundred  dollars, 
and  committed  to  the  custody  of  the  marshal  until  it 
was  paid. 

It  is  to  be  relieved  of  this  imprisonment  that  he 
prays  here  the  writ  of  habeas  corpus. 

The  jurisdiction  of  this  court  is  always  challenged 
in  cases  of  this  general  character,  and  often  suc- 
[*]  cessfully.  There  can  be  no  doubt  of  the  proposi- 
tion that  the  exercise  of  the  power  of  ponishment 
for  contempt  of  their  orders,  by  the  courts  of  general 
jurisdiction,  is  not  subject  to  review  by  writ  of  error  or 
appeal  to  this  court.  *  Nor  is  there,  in  the  system  of 
federal  jurisprudence,  any  relief  against  such  orders, 
when  the  court  has  authority  to  make  them,  except 
through  the  court  making  the  order,  or  possibly  by 
the  exercise  of  the  pardoning  power. 

This  principle  has  been  uniformly  held  to  be  neces- 
sary to  the  protection  of  the courtf rom  insults  and  oji- 
pressions  while  in  the  ordinary  exercise  of  its  duties, 
and  to  enable  it  to  enforce  its  judgments,  and  orders 
necessary  to  the  dae  administration  of  law,  and  the 
protection  of  the  rights  of  suitors. 

When  however,  a  court  of  the  United  States  under- 
takes, by  its  process  of  contempt,  to  punish  a 
["]  man  for  refusing  to  comply  with  an  order  which 
that  court  had  no  authority  to  make,  the  order 


*  Ft(2tf  New  Orleans  «.  Steamboat  Co.,  20  WaU,  (U,  8,)  887;  Es 
parte  Boh\nson,  10  Id.  505;  Eho  parte  Bradley,  7  Id,  876;  Hayes  «. 
Fischer,  12  Otto  (TT.  8.)  121;  McMicken  «.  Perin,  20  Ebw.  (U.S.) 
108;  Et parte  Kearney,  7  Wheat.  (U.  8.)  88;  Anderson  o.  Dunn,  • 
Id.  204. 
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itself,  being  without  jarisdiction,  is  void,  and  the  order 
punishing  for  the  contempt  is  equally  void.  It  is  well 
settled  now,  in  the  jurisprudence  of  this  court,  that 
wheu  the  proceeding  for  contempt  in  such  a  case 
results  in  imprisonment,  this  court  will,  by  its  writ  of 
habeas  corpus,  discharge  the  prisoner.  It  follows,  ne- 
cessarily, that  on  a  suggestion  by  the  prisoner,  that, 
for  the  reason  mentioned,  the  order  under  which  he  is 
held  is  void,  this  court  will,  in  the  same  language  of 
the  statute,  make  '^  inquiry  into  the  cause  of  the  re- 
straint of  liberty  "  (§  752,  Revised  Statutes), 

That  the  case  as  made  by  the  petitioner,  comes,  for 
the  purpose  of  this  inquiry,  within  the  jurisdiction  of 
this  court,  under  the  principles  above  mentioned,  is 
established  by  the  analogous  cases :  Ex  parte  Rowland 
and  others,  104  U.  S.  164 ;  Bx  parte  Lange,  18  Wall. 
{U.S.)  163. 

But  did  the  court  transcend  its  jurisdiction  in  fining 
the  petitioner  for  contempt  ?  Or  rather,  did  it  have 
the  power  to  make  the  order  requiring  him  to  submit 
to  the  preliminary  examination  i  For  if  it  had  that 
I)ower,  it  clearly  could  enforce  obedience  to  the  order 
by  fine  and  imprisonment,  if  necessary.  The  record 
of  the  entire  proceeding  in  this  branch  of  the  case, 
both  in  the  State  court  and  the  circuit  court,  is  be- 
fore us,  and  we  are  thus  enabled  to  form  an  intelligent 
opinion  on  the  question  presented. 

The  power  of  the  court  to  continue  the  examination 
of  the  defendant,  after  the  removal  of  the  case  into  the 
court  of  the  United  States,  is  asserted  on  two  grounds: 

1.  That  the  order  for  his  examination,  having  been 
made  by  the  supreme  court  of  New  York,  under  its 
rightful  jurisdiction,  while  the  case  was  pending  in  it, 
is  still  a  valid  order,  partially  executed,  which  accom- 
panies the  case  into  the  circuit  court ;  and  that  in  that 
court  it  cannot  be  reconsidered,  but  must  be  enforced. 

2.  That  if  this  be  not  a  sound  proposition  the  cir- 
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cnit  court  made  an  independent  order  of  its  own  for 
the  examination  of  the  defendant,  which  order  is  justi- 
fied by  the  principle  that  the  Code  of  Civil  Procedure 
of  New  York,  under  which  both  orders  were  made,  is 
a  part  of  the  law  governing  the  courts  of  the  United 
States  sitting  within  that  State. 

We  will  inquire  into  the  latter  proposition  first,  for 
the  points  to  be  considered  in  it  lie  at  the  foundation 
of  the  other  also. 

The  general  doctrine  that  remedies  whose  founda- 
tions are  statutes  of  the  State  are  binding  upon 
[*]  the  courts  of  the  United  States  within  its  limits,  is 
undoubted.  This  well  known  rule  of  the  federal 
courts,  founded  on  the  act  of  1789  (1  U.  S.  Statutes^  92 ; 
U,  S.  Rev.  Stals.  §  721),  that  the  laws  of  the  several 
States,  except  when  the  Constitution,  treaties  or  stat- 
utes of  the  United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law,  was  enlarged  in  1872  by  the  provision  found 
in  section  914  of  the  revision.  This  enacts  that  ^^  the 
practice,  pleadings  and  forms  and  modes  of  proceed- 
ing in  civil  cases,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts,  shall  conform 
as  near  as  may  be  to  the  practice,  pleadings  and  forms 
and  modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  States  within 
which  such  circuit  or  district  courts  are  held,  anything 
in  the  rules  of  courts  to  the  contrary  notwithstand- 
ing." 

In  addition  to  this,  it  has  been  often  decided  in  this 

court,  that  in  actions  at  law  in  the  courts  of  the 

[*]    United  States,  the  rules  of  evidence  and  the  law  of 

evidence  generally  of  the  States  prevail  in  those 

courts. 

The  matter  in  question  here  occurred  in  the  court 
below  in  regard  to  a  common-law  action.  It  was  in 
regard  to  a  method  of  procuring  and  using  evidence, 
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and  it  was  a  proceediDg  in  a  civil  cause  other  than 
equity  or  admiralty. 

We  entertain  no  doubt  of  the  decision  of  the  court 
of  appeals  of  New  York  that  it  was  a  proceeding  au- 
thorized by  the  statutes  of  New  York,  under  which,  in 
a  New  York  court,  defendant  was  bound  to  answer.* 

The  case,  as  thus  stated,  is  a  strong  one  for  the  en- 
forcement of  this  law  in  the  courts  of  the  United 
States  {Bx parte  Boyd,  105  U.  S.  647).  But  the  act  of 
1789,  which  made  the  laws  of  the  States  rules  of 
[*]  decision,  made  an  exception  when  it  was  otherwise 
provided  by  the  Constitution,  treaties  or  statutes 
of  the  United  States." 

The  act  of  1872  evidently  contemplates  the  same 
exception  by  requiring  the  courts  to  conform  to 
[*]  State  practice  as  near  as  may  be.  No  doubt  it 
would  be  implied,  as  to  any  act  of  congress  adopt- 
ing State  practice  in  general  terms,  that  it  should  not 
be  inconsistent  with  any  express  statute  of  the  United 
States  on  the  same  subject. 

There  are  numerous  acts  of  congress  prescribing 
modes  of  procedure  in  the  circuit  and  district  courts 
of  the  United  States  at  variance  with  laws  of  the  States 
in  which  the  courts  are  held.  Among  these  are  the 
modes  of  impaneling  jurors,  their  qualifications,  the 
number  of  challenges  allowed  to  each  party.  Two 
chapters  of  the  Revised  Statutes,  XVII  and  XVIII, 
embracing  sections  868  to  1042,  inclusive,  are  devoted 
to  the  subjects  of  evidence  and  procedure  alone. 

The  case  before  us  is  eminently  one  of  evidence  and 
procedure.    The  object  of  the  orders  is  to  procure  evi- 

*  The  decision  hero  referred  to  is  probably  that  of  the  supreme 
court,  first  department,  general  term  (reported  9tib  nam,  Fogg  «. 
Fisk,  80  Hun,  61;  S.  C,  65  How.  Pr.  351),  affirming  an  order  denying 
a  motion  to  vacate  the  order  for  the  defendant's  examination. 

An  appeal  from  the^order  of  affirmance  was  taken  to  the  court  of 
appeals,  but  it  was  dismissed  (98  N.  F.  652),  without  opinion. 
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dence  to  be  used  on  the  trial  of  the  case,  and  this 
object  is  effected  by  a  proceeding  peculiar  to  the  conrts 
of  New  York,  resting  alone  on  a  statute  of  that 
State.  There  can  be  no  doubt  that  if  the  proceeding 
here  authorized  is  in  conflict  with  any  law  of  the 
f  ]  United  States,  it  is  of  no  force  in  the  courts  of  the 
United  States.  We  think  it  maybe  added,  further, 
in  the  same  direction,  that  if  congress  has  legislated 
on  this  subject  and  prescribed  a  definite  rule  for  the 
government  of  its  own  courts,  it  is  to  that  extent 
exclusive  of  any  legislation  of  the  States  in  the  same 
matter. 

A  striking  illustration  of  this  effect  of  an  act  of 
congress  in  prescribing  rules  of  evidence  is  to  be  found 
in  section  858  of  the  Revised  Statutes  originally  enacted 
in  an  appropriation  bill  in  1864,  and  the  amendment 
to  it  passed  in  1865. 

It  now  reads  :  '^In  the  courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  action  on  account 
of  color,  or  in  any  civil  action  because  he  is  a  party  to 
or  interested  in  the  issue  tried ;  provided  that  in 
actions  by  or  against  executors,  administrators  or 
guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify 
a^inst  the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court." 

This  act  of  congress,  when  passed,  made  competent 
witnesses  in  the  courts  of  the  United  States  many 
millions  of  colored  persons  who  were  not  competent  by 
the  laws  of  the  States  in  which  they  lived,  and  proba- 
bly as  many  more  persons,  as  parties  to  suits,  or  inter- 
ested in  the  issues  to  be  tried,  who  were  excluded  by 
the  laws  of  the  States.  It  has  never  been  doubted  that 
this  statute  is  valid  in  all  the  courts  of  the  United 
States,  not  only  as  to  the  introduction  of  persons  of 
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color  and  parties  to  salts ;  bat,  in  the  qaaliiication 
made  by  the  proviso  where  its  langaage  differs  from 
provisions  somewhat  similar  in  State  statutes,  the  act 
of  congress,  critically  construed,  has  always  been  held 
to  govern  the  court  (Monongahela  Bank  v.  Jacobas, 
109  U.  S.  272 ;  Potter  ©.  The  Bank,  102  U.  S.  163 ; 
Page  t7.  Bumstein,  102  U.  8.  664  ;  King  v.  Worthing- 
ton,  104  U.  S.  44). 

Coming  to  consider  whether  congress  has  enacted 
any  laws  bearing  on  the  question  before  us,  we  find 
the  following  sections  of  the  Revised  Statutes,  in  chap- 
ter XVII,  on  evidence,  which  we  here  quote  together : 

"Section  861.  The  mode  of  proof  in  the  trial  of 
actions  at  common  law  shall  be  by  oral  testimony  and 
examination  of  witnesses  in  open  court,  except  as  here- 
inafter provided." 

**  Section  863.  The  testimony  of  any  witness  may 
be  taken  in  any  civil  cause,  pending  in  a  district  or 
oircnit  court,  by  deposition  de  bene  esse,  when  the 
witness  lives  at  a  greater  distance  from  the  place  of 
trial  than  one  hundred  miles,  or  is  bonnd  on  a  voyage 
to  sea,  or  is  about  to  go  out  of  the  United  States,  or 
out  of  the  district  in  which  the  case  is  to  be  tried*,  and 
to  a  greater  distance  than  one  hundred  miles  from  the 
place  of  trial,  before  the  time  of  trial,  or  when  he  is 
ancient  or  infirm."  The  remainder  of  this  section,  and 
sections  864  and  865,  are  directory  as  to  the  officer 
before  whom  the  deposition  ma,y  be  taken,  the  notice 
to  the  opposite  party,  and  the  manner  of  taking, 
testifying  and  returning  the  deposition  to  the  court." 

"  Section  866.  In  any  case  where  it  is  necessary,  in 
order  to  prevent  a  failure  or  delay  of  justice,  any  of 
the  courts  of  the  United  States  may  grant  a  dedimus 
potestatem  to  take  depositions  according  to  common 
usage ;  and  any  circuit  court,  upon  application  to  it  as 
a  court  of  equity,  may,  according  to  the  usages  of 
chancery,  direct  depositions  to  be  taken  in  perpetuam 
Vol.  VIL— la 
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rei  memoriam^  if  they  relate  to  any  matter  that  may 
be  cognizable  in  any  court  of  the  United  States." 

Section  867  authorizes  of  the  courts  of  the  United 
States,  in  their  discretion,  and  according  to  the  prac- 
tice in  the  state  courts,  to  admit  evidence  so  taken  ; 
and  sections  868,  869  and  870  prescribe  the  manner  of 
taking  such  depositions,  and  of  the  use  of  the  sub- 
posna  duces  tecum^  and  how  it  may  be  obtained. 
No  one  can  examine  the^^e  provisions  for  procuring 

testimony  to  be  used  in  the  courts  of  the  United 
[*]    States  and  have  any  reasonable  doubt  that,  so  far 

as  they  apply,  they  were  intended  to  provide  a 
system  to  govern  the  practice,  in  that  respect,  in  those 
courts.  They  are,  in  the  first  place,  too  complete,  too 
far-reaching,  and  too  minute  to  admit  of  any  other  con- 
clusion. But  we  have  not  only  this  inference  from  the 
cfharacter  of  the  legislation,  but  it  is  enforced  by  the 
express  language  of  the  law  in  providing  a  defined 
mode  of  proof  in  those  courts,  and  in  specifying  the 
only  exceptions  to  that  mode  which  shall  be  admitted. 

This  mode  is  ^^by  oral  testimony  and  examination 
[*]    of  witnesses  in  open  court,  except  as  hereinafter 

provided." 

Of  course,  the  mode  of  producing  testimony  under 
the  New  York  Code,  which  was  applied  to  petitioner 
is  not  oral  testimony  and  examination  of  a  witness  in 
open  court,  within  the  meaning  of  this  act  of  Congress. 
This  obviously  means  the  production  of  the  witness 
before  the  court  at  the  time  of  the  trial,  and  his  oral 
examination  then  ;  and  it  does  not  mean  proof  by  read- 
ing depositions,  though  those  depositions  may  have 
been  taken  before  a  judge  of  the  court,  or  even  in  open 
court,  at  some  other  time  during  the  trial.  They 
would  not,  in  such  case,  be  oral  testimony.  The  ex- 
ceptions to  this  section,  which  all  relate  to  depositions 
also  show  that  proof  by  deposition  cannot  be  within 
the  rule,  but  belongs  exclusively  to  the  exceptions. 
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We  come  now  to  inquire  if  the  testimony  souglit  to 
be  obtained  from  petitioner  by  this  mode  comes  with 
the  exceptions  referred  to  in  section  861.  These  ex- 
ceptions relate  to  cases  where  it  is  admissible  to  take 
depositions  de  bene  esse  ander  section  868,  or  in  per- 
petuam  rei  memoriam  and  under  a  dedimus  potesta- 
tern  under  section  866. 

In  the  first' of  these,  the  circumstances  which  au- 
thorize depositions  to  be  taken  in  advance  for  use  on 
the  trial  are  mentioned  with  great  particularity.  They 
all  have  relation  to  conditions  of  the  witness  ;  to  resi- 
dence more  than  a  hundred  miles  from  the  court,  or 
bound  on  a  sea  voyage,  or  as  going  ont  of  the  United 
States,  or  out  of  the  district,  or  more  than  a  hundred 
miles  from  the  place  of  trial  before  the  time  of  trial, 
or  as  ancient  or  infirm  witness. 

None  of  these  things  are  suggested  in  regard  to  pe- 
titioner, nor  were  they  thoaght  of  as  a  foundation  of 
the  order  of  the  state  court,  or  of  the  circuit  court. 
The  statute  of  New  York,  under  which  both  courts 
acted,  makes  no  such  requirements  as  a  condition  to  the 
examination  of  the  party.*  It  is  a  right  which,  if  the 
judge  may  possibly  refuse  to  grant,  he  is  in  that  mat- 
ter governed  by  none  of  the  conditions  on  which  the 
deposition  may  be  taken  under  the  act  of  Congress. 

Nor  does  the  case  come,  within  the  principle  or  pro- 
fess to  be  grounded  on  the  power  conferred  by  section 
866,  which  is  another  exception  to  the  rule  established 
by  section  861.  It  is  not  according  to  common  usage 
to  call  a  party  in  advance  of  the  trial  at  law,  and  sub- 
ject him  to  all  the  skill  of  opposing  counsel  to  extract 
something  which  he  may  than  use  or  not,  as  it  suits 
his  purpose.  This  is  a  very  special  usage,  dependent 
wholly  upon  the  New  York  statute. 

Nor  is  it  in  any  manner  made  to  appear  that  this 

*  See  Oods  of  CwU  Procedure^  %%  870,  et  seq. 
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examination  '^  was  necessary  in  order  to  prevent  a  de- 
lay or  Mlure  of  justice  in  any  of  the  courts  of  the 
United  States,"  nor  is  any  such  proposition  the  foun- 
dation of  the  Courtis  action. 

These  are  the  exceptions  which  the  statute  provides 
to  its  positive  rule  that  the  mode  of  trial  in  actions  at 
law  shall  be  by  oral  testimony  and  examination  of 
witnesses  in  open  court.  They  are  the  only  exceptions 
therein  after  provided.  Does  the  rule  admit  of  others  i 
Can  its  language  be  so  construed  t  On  the  contrary, 
its  purpose  is  clear  to  provide  a  mode  of  proof  in  trials 

at  law  to  the  exclusion  of  all  other  modes  of  proof; 
[*•]  and  because  the  rigidity  of  the  rule  may,  in  some 

cases,  work  a  hardship,  it  makes  exceptions  of 
such  cases  as  it  recognizes  to  be  entitled  to  another 
rule,  and  it  provides  that  rule  for  those  cases.  Under 
one  or  the  other  all  cases  must  come.  Every  action  at 
law  in  a  court  of  the  United  States  must  be  governed 
by  the  rule,  or  by  the  exceptions  which  the  statute 
provides.  There  is  no  place  for  exceptions  made  by 
State  statutes.  The  court  is  not  at  liberty  to  adopt 
them,  or  to  require  a  party  to  conform  to  them.  It 
has  no  power  to  subject  a  party  to  such  an  examination 
as  this.  Not  only  is  no  such  power  conferred,  but  it 
is  prohibited  by  the  plain  language  and  the  equally 
plain  purpose  of  the  acts  of  congress,  and  especially 
the  chapter  on  Evidence  of  the  Revision.  The  New 
York  statute  would,  if  in  force,  repeal  or  supersede 
the  act  of  congress. 

It  does  not  require  much  deliberation  to  see  that  if 
the  acts  of  congress  forbid  the  use  of  this  kind  of  tes- 
timony in  the  courts  of  the  United  States,  no  order  for 
taking  it  made  in  the  State  court  while  the  case  was 
pending  in  that  court,  with  a  view  to  its  use  on  a  trial 
there,  can  change  the  law  of  evidence  in  the  federal 
court.  Without  deciding  now,  for  the  question  is  not 
before  us,  whether  the  testimony  actually  given  under 
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that  order  and  transmitted  with  the  record  of  the  case 

to  the  circuit  court  can  be  osed  when  the  trial 
P']   takes  place,  we  are  well  satisfied  that  the  latter 

court  cannot  enforce  the  unexecuted  order  of  the 
State  court  to  procure  evidence  which,  by  the  act  of 
congress,  is  forbidden  to  be  introduced  on  the  trial  if 
it  should  be  so  taken. 

The  provision  of  section  4  of  the  act  of  March  3, 
1876  (18  Z7.  B.  St.  at  Large  470),*  declares  orders  of 
the  State  court  in  a  case  afterwards  removed,  to  be  in 
force  until  dissolved  or  modified  by  the  circuit  court. 
This  fully  recognizes  the  power  of  the  latter  court  over 
such  orders.  And  it  was  not  intended  to  enact  that 
an  order  made  in  the  State  court  which  affected  or 
might  affect  the  mode  of  trial  yet  to  be  had,  could 
change  or  modify  the  express  directions  of  an  act  of 
congress  on  that  subject. 

Nor  does  the  language  of  the  court  in  Duncan  v. 

Geghan  (101  U.  S.  810)  go  so  far.  When  it  is 
["]   there  said  that  '*the  circuit  court  has  no  more 

power  over  what  was  done  before  the  removal  than 
the  State  court  would  have  had  if  the  suit  had  re- 
mained," it  is  in  effect  affirmed  that  it  has  at  least 
that  much  power.  There  can  be  no  doubt  that  on  a 
proper  showing  before  the  State  court  it  could  have 
discharged  the  order  for  this  examination  or  suspended 
its  further  execution.  In  acting  on  such  a  motion  as 
this  it  would  have  been  governed  by  the  laws  of  the 
State  of  New  York.  In  deciding  whether  it  would 
continue  the  execution  of  this  order  or  decline  to  exe- 
cute it  further,  the  circuit  court  was  governed  by  the 
federal  law.  If  the  law  governing  the  circuit  court 
gave  it  no  power  to  make  or  continue  this  examination, 
but  in  fact  forbid  it,  then  it  could  not  enforce  the 
order. 

*  The  section  here  referred  to  is  given  in  a  note  to  Fogg  «.  Fisk, 
4  N.  T.  Ow.  Pro,  847. 
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The  petitioner,  having  removed  his  case  into  the 
circuit  court,  has  a  right  to  have  its  farther  progress 
governed  by  the  law  of  the  latter  court,  and  not  by 
that  of  the  court  from  which  it  was  removed  ;  and  if 
one  of  the  advantages  of  this  removal  was  an  escape 
from  this  examination,  he  has  a  right  to  that  benefit  if 
his  case  was  rightfully  removed. 

This  precise  point  is  decided,  and  in  regard  to  this 
very  question  of  the  differing  rules  of  evidence  prevaQ- 
ing  in  the  State  and  federal  courts,  in  King  v.  Worth- 
ington  (104  U.  S.  44).  In  that  case,  after  it  had  been 
once  heard  on  appeal  in  the  supreme  court  of  Illinois, 
it  was  removed  into  the  circuit  court  of  the  United 
States.  The  supreme  court  has  reversed  the  judgment 
of  the  inferior  court,  because,  among  other  things,  the 
evidence  of  witnesses  had  been  received,  whom  that 
court  held  to  be  incompetent.  On  the  trial  in  the  cir- 
cuit court,  they  were  held  to  be  competent  and 
admitted  to  testify,  notwithstanding  the  decision  of 
the  supreme  court  of  the  State,  on  the  ground  that 
section  858  of  the  revised  statutes  of  the  United  States, 
already  copied  in  this  opinion,  made  them  competent, 
and,  although  it  differed  in  that  respect  from  the  stat- 
ute of  Illinois  on  the  same  subject,  it  must  prevail  in 
the  circuit  court.  It  was  strongly  urged  here  that  this 
was  error,  and  as  to  that  case  the  decision  of  the  Illi- 
nois court,  made  while  it  was  rightfully  before  it, 
should  control.  But  this  court  held  otherwise,  and 
said:  ''The  federal  court  was  bound  to  deal  with  the 
case  according  to  the  rules  of  practice'  and  evidence 
prescribed  by  the  acts  of  congress.  If  the  case  is  prop- 
erly removed,  the  party  moving  it  is  entitled  to  any 
advantage  which  the  practice  and  jurisprudence  of  the 
federal  courts  give  him." 

The  circuit  court  was,  therefore,  without  authority 

to  make  the  orders  for  the  examination  of  peti- 

["]  tioner  in  this  case,  and  equally  without  authority 
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to  enforce  these  orders  by  process  for  contempt.  Its 
order  fining  him  for  contempt,  and  committing  him 
to  the  custody  of  the  marshal,  was  without  juris- 
diction, and  void,  and  the  prisoner  is  entitled  to  his 
release. 

It  is  supposed  that  the  announcement*  of  the  judg- 
ment of  the  court  that  he  is  entitled  to  the  writ  will 
render  its  issue  unnecessary.  If  it  shall  prove  other- 
wise, the  writ  will  be  issued  on  application  to  the 
clerk. 


CONTINENTAL  STORE  SERVICE  CO.,  Respoto- 
ent,  v.  clark,  bt  al.,  appellants. 

Supreme  Court,  First  Department,  General 
Term,  March,  1885. 

§§  604,  628,  1015. 

Injunctium, — Complaint  token  nsce$$ary. — Btf&renee   to  take  proof  of 
oontroDertedfacti.—Beitraining  iTrfringement  qf  patent. 

An  injunction,  when  the  right  thereto  depends  upon  facts  extrinsic 
to  the  cause  of  action,  may  be  issued  upon  affidavit  without  a  com- 
plaint. ['] 

Where,  upon  a  motion  to  continue  an  injunction,  a  reference  was 
ordered  to  take  proof  upon  a  controyerted  fact,  upon  which  the  dis- 
position of  the  litigation  wonld  probably  depend,  and  which  was 
deemed  to  be  too  uncertainly  presented  to  be  disposed  of  on  the 
affidavits, — Hdd^  that  the  reference  was  authoriased  by  the  Code  of 
Civil  Procedure,  and  properly  ordered.  [*] 

The  courts  of  the  United  States  have  exclusive  jurisdiction  over  the 
infringement  of  patents,  and  a  State  court  has  no  authority  to 
enjoin  infringements.  ['] 

(i>00M20iJforeA28,  1886.) 
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Appeal  from  order  directing  a  reference  to  take 
proof  to  be  used  on  motion,  and  continuing  prelimin- 
ary injunction  until  the  hearing  on  such  report. 

On  January  24, 1885,  upon  a  summons,  affidavit  and 
undertaking,  an  order  was  made  in  this  action,  in 
which  the  summons  had  then  been  issued  but  had  net 
been  served,  requiring  the  defendants  to  show  cause 
why  they,  their  agents,  attorneys,  etc.,  "should  not 
be  enjoined  and  restrained  from  manufacturing,  doing 
business  under,  using,  making  any  contract  for  or  in 
relation  to  the  employment  of  licensing,  leasing,  sell- 
ing rights  under,  receiving,  selling,  assigning  or  trans- 
ferring, or  otherwise  disposing"  of  seven  certain 
patents  "  or  of  any  of  them  and  the  rights  accruing 
thereunder  to  some  or  any  other  person  or  persons  or 
body  corporate  other  than  plaintiff,  and  from  taking 
any  proceedings  thereunder  in  any  way  or  ways  what- 
soever, and  from  putting  up  or  in  use  the  implements, 
machines,  contrivances,  inventions,  appliances,  or  any 
of  them  or  the  parts  of  them,  or  any  of  them  pertain- 
ing to  said  patents  and  systems  in  any  way  whatso- 
ever," and  restraining  the  defendants  from  so  doing 
until  the  further  order  of  the  court. 

The  allegations  upon  which  this  order  was  granted, 
were  that  on  July  31, 1883,  the  defendant,  Milton  Clarke, 
made  an  agreement  in  writing  with  the  Continental 
Cash  Car  Company,  who  assigned  it  to  plaintiff,  to 
assign  to  it  all  future  inventions  of  a  certain  nature  he 
might  thereafter  make,  which  agreement  was  duly  re- 
corded in  the  patent  office,  August  17,  1883 ;  that  on 
September  17,  1884,  having  applied  for  certain  letters 
patent,  said  Clark  executed  and  delivered  an  assign- 
ment of  five  of  them  to  the  plaintiff,  but  before  it  was 
recorded  wrongfully  retook  it  into  his  possession  ;  that 
said  five  patents  and  two  others  were  issued  on  the  16th 
and  20th  of  December,  1884,  and  plaintiff  had  assign- 
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ments  thereof  to  it,  duly  recorded  in  the  patent  office; 
that  thereafter  an  alleged  frandnlent  and  ante-dated 
assignment  of  these  patents  was  made  and  delivered  by 
said  Milton  Clark  to  his  brother  the  defendant  Cartis 
Clark  who  subsequently  transferred  them  to  the  de- 
fendant the  New  York  Store  Service  Company,  and 
that  the  plaintiff  feared  that  the  defendants  or  some 
ofthem,  wonld  make  an  alleged  assignment  of  said 
patents  to  some  other  person  or  persons,  and  that  pro- 
ceedings would  be  taken  thereunder  to  the  prejudice 
of  plaintiff's  rights. 

Other  facts  are  stated  in  the  opinion. 

Samuel  A.  Weiss,  for  defendants-appellants,  Cur- 
tis Clark  and  others. 

An  injunction  can  only  be  granted  in  cases  pro- 
vided for  by  the  Code.  Brie  R.  R.  Co.  v.  Ramsey,  45 
N.  r.  645  ;  Fellows  v.  Heermans,  13  Abb.  N.  S.  1.  .  .  . 
If  the  cause  of  the  injunction  depends  on  the  nature 
of  the  action,  the  injunction  was  and  is  without  war- 
rant there  being  no  complaint.  Roosevelt  v.  Edson,  3 
N.  r.  Civ,  Pro.  5 ;  Code  of  Civil  Proc.  §  603.  .  . 
This  court  had  no  jurisdiction  to  enjoin  defendants 
from  putting  up  or  making  use  of  the  subject  matter 
of  the  patents.  .  .  This  is  within  the  exclusive  juris- 
diction of  the  courts  of  the  United  States.  De  Witt  v. 
Elmira  Co.,  66  iT.  T.  469 ;  Dudley  v.  Mayhew,  3  Id.  9. 

Hose  &  Pvizely  for  defendant-appellant  Milton 
Clark. 

John  Murray  Mitchell,  for  plaintiff-respondent. 

An  application  for  an  injunction  must  be  made  on 
an  affidavit.  Code  Civil  Procedure,  §§  608  (and  note 
m,  Bliss's  Code)  607  and  608. 

The  injunction  is  properly  granted  as  a  provisional 
remedy  under  section  604  Code  of  Civil  Procedure, 
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without  a  complaint.  ...  If  the  affidavit  is  safflciently 
complete  and  positive  an  iojnnction  may  be  granted 
on  such  affidavit  with  summons,  without  a  complaint. 
Mattice  v.  GiflEord,  16  Abb.  Pr.  247;  Morgan  v.  Quack- 
enbush,  22  Barb.  72 ;  Code  of  Civil  Procedure,  §  028, 
603  ;  Bliss's  Code^  §  604  note  m.  .  .  .  On  the  hearing 
of  a  motion  to  continue  an  injunction  where  facts  are 
controverted,  the  court  may  appoint  a  referee  to  report 
upon  the  same.  Tammien  v.  Clause,  67  Barb.  430, 
433 ;  Code  Civil  Proc.  §  1015. 

Daniels,  J. — The  injunction  was  issued  upon  an 
affidavit  setting  forth  the  facts  upon  which  the  plaintiff 
relies  to  support  its  right  of  action.  They  were  reason- 
ably well  authenticated,  and  apon  the  affidavit  the 
court  was  authorized  to  issue  the  injunction  by  sub- 
division 1  of  section  604  of  the  Code  of  Civil  Pro- 
["]  cedure.  That  the  injunction  may  be  issued  upon 
affidavit  without  complaint  is  not  only  provided 
for  by  this  subdivison,  but  that  intent  has  been  made 
still  more  clear  by  section  628  of  the  Code,  providing 
that  an  application  to  discharge  it  may  be  made,  after 
the  service  of  the  complaint  itself,  when  it  may  fail  to 
set  forth  a  cause  of  action  appearing  to  entitle  the 
plaintiff  to  the  order. 

The  subject  of  the  controversy  in  the  action  was 
seven  patents,  issued  for  improvements  relating  to  the 
cash  car  system,  in  use  in  stores,  issued  to  Milton 
Clark.  The  plaintiff  claimed  to  have  acquired  the 
title  to  these  patents,  and  a  like  claim  was  made  to 
them  under  the  same  invention  on  behalf  of  the  defen- 
dants, the  New  York  Store  Service  Company  having 
claimed  Anally  to  have  acquired  the  superior  title  to 
these  patents.  As  the  affidavits  were  presented  the 
n  title  to  the  patents  is  the  controverted  fact  upon 
which  the  disposition  of  the  litigation  will  proba- 
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bly  be  required  to  depend,  and  as  it  was  deemed  to  be 
too  uncertainly  presented  to  be  disposed  of  on  the 
affidavits,  the  court  considered  it  to  be  its  duty  to 
order  a  reference  upon  which  the  evidence  could  be 
orally  produced  before  the  referee  affecting  the  rights 
of  the  parties.  This  reference  was  authorized  by  section 
1016  of  the  Code  of  the  Civil  Procedure.  It  was  such 
a  question  of  fact,  and  so  important  in  its  character, 
as  could  satisfactorily  be  determined  in  no  other  way. 
The  injunction  itself,  so  far  as  it  restrained  the 
n  defendants  "from  putting  up  or  in  use,  imple- 
ments, machines  contrivances,  inventions,  appli- 
ance, or  any  of  them,  pertaining  to  said  patents  and 
system,  in  any  way  whatsoever,"  was  made  without 
authority.  Its  object  was  to  prevent  an  infringement 
of  the  x)atented  invention  by  the  defendants,  and  that 
the  State  courts  have  no  authority  to  do  (De  Witt  v. 
Elmira,  &c.  Co.,  66  N.  T.  459).  The  courts  of  the 
United  States  have  been  invested  with  exclusive  juris- 
diction over  that  subject,  and  it  cannot  be  exercised 
by  the  courts  of  the  States. 

So  much  of  the  injunction  order  as  provides  for  this 
restraint  should  be  vacated,  and,  as  so  modified,  the 
order  should  be  affirmed,  with  costs  to  abide  the  event 
of  the  motion. 

Davis,  P.  J.,  concurred. 
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MOOREHEAD,  Respondent,  v.  HOLDEN, 
Appellant. 

CiTT  Court  of  New  York,  General  Term, 
December,  1884. 

§§  1346,  1347. 

Appeal, — When  judgment  not  reviewed  on  facte,  —  What  gueetion  to  he 
determined  hy  jury. — Proof  of  hnofoledge  in  action  for  deceit. 

Tho  only  mode  in  which  the  general  term  can  acquire  jarisdiction  to 
review  a  case  upon  the  facts  when  the  trial  was  by  jury,  is  by  an 
appeal  from  the  order  granting  or  refusing  a  new  trial.  ['] 

To  sustain  an  action  for  damages  resulting  from  false  and  fraudulent 
representation,  the  representations  must  not  only  be  false,  but  false 
to  the  knowledge  of  the  party  making  them,  [*]  and  while  it  is 
incumbent  upon  the  plaintiff  to  show  affirmatively  that  the  defend- 
ant had  knowledge  that  his  statement  was  false  when  he  made  it, 
it  is  not  necessary  that  this  be  done  by  positive  and  direct  evi- 
dence ;[*]  tho  proof  may  be  indirect,  and  the  evidence  had  by  show- 
ing circumstances  from  which  the  inference  that  he  knew,  is  fairly 
to  be  drawn.  [•] 

When,  on  the  trial  of  an  action,  inferences  are  to  be  drawn  from  the 
circumstances  shown,  which  are  not  certain  and  incontrovertible, 
and  may  be  differently  made  by  different  minds,  it  is  for  the  jury 
to  make  them,[*]  and  a  motion  to  direct  a  verdict  is  properly 
denied.  [•] 

Hart  V.  Hudson  River  Bridge  Co.  (80  JV.  F.  623),  followed.  [<J 

(Decided  December  15,  1884.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff 
entered  upon  the  verdict  of  a  jury. 

This  action  was  brought  to  recover  damages  for 
fraud  and  deceit  in  the  sale  of  a  horse. 

The  charge  was  that  the  defendant,  with  the  intent 
to  defraud  the  plaintiff,  falsely  and  fraudulently  repre- 
sented the  horse  sold  to  be  sound  in  every  particular, 
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except  an  imperfection  in  one  eye ;  that  the  plaintiff, 
relying  solely  on  the  said  representations,  and  believ- 
ing the  same  to  be  true,  and  ignorant  of  any  defect 
except  the  imperfection  in  the  eye,  purchased  the 
horse ;  that  in  truth  the  defendant  then  knew  that  the 
horse  was  unsound,  and  spavined  in  both  hind  legs. 

At  the  conclusion  of  the  plaintiff's  testimony,  the 
defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  the  action  was  not  brought  on  a  warranty, 
but  for  fraud  and  deceit,  and  that  it  had  not  been 
proved  that  the  defendant  had  knowledge  that  his 
statement  was  false  when  he  said  the  trouble  with  the 
eye  was  the  only  defect  of  the  horse. 

The  motion  was  denied,  and  exception  duly  taken. 

At  the  conclusion  of  the  entire  evidence  in  the  case, 
the  defendant  asked  the  court  to  direct  a  verdict  in 
his  favor  on  the  entire  evidence,  which  motion  was 
denied  and  exception  taken. 

John  M.  Bowers  {Piatt  &  Bowers^  attorneys),  for 
defendant-appellant. 

Jesse  K.  Furlong  {A.  Butler ,  attorney),  for  plaint- 
iff-respondent. 

Hyatt,  J.— This  action  was  brought  by  the  plaint- 
iff, to  recover  damages  from  the  defendant  for  deceit, 
and  the  learned  judge  of  the  court  below  so  charged 
the  jury. 

The  rule  has  been  well  settled  almost  from  time 

immemorial,  that  where  a  claim  of  fraud  is  made, 

[*]    the  representations  must  not  only  be  false,  but 

false  to  the  knowledge  of  the  party  making  them. 

The  contention  of  the  defendant  is,  that  ^4t  was 
left  to  the  jury  to  determine,  without  sufficient  evi- 
dence to  justify  such  determination. 

First:  ** Whether  the  defendant  knew  that  the 
horse  was  unsound,  and  knew  that  the  horse  was  really 
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lame,  whether  it  came  from  a  spavin  or  some  other 
reason." 

Second.  ^'Whether  the  plaintiff,  in  making  the 
purchase,  relied  solely  upon  the  statements  of  the 
defendant,  in  the  light  of  the  fact  that  the  horse  was 
in  his  possession,  under  his  control  during  twenty-fonr 
hours,  with  full  knowledge  of  his  lameness." 

The  defendant  appeals  only  from  the  judgment 
entered  upon  the  verdict  of  the  jury.  The  trial  justice 
granted  the  motion  for  a  new  trial,  but  the  defendant 
deeming  the  conditions  imposed  to  be  onerous,  would 
not  accept  the  same,  and  elected  to  test  his  right  by 
appeal,  to  have  absolute  judgment  directed  in  his 
favor,  and  thereupon  requested  the  plaintiff  to  enter 
his  judgment. 

The  only  mode  in  which   the  general  term  can 

acquire  jurisdiction  to  review  a  case  upon  the 
n    facts,  when  the  trial  is  by  jury,  iia  by  an  appeal 

from  the  order  granting  or  refusing  a  new  trial. 
Boos  V.  World  Mutual  Life  Ins.  Co.,  64  iV.  T.  236-242.* 

♦  See  Clute  v.  City  of  Albany,  7  Jf.  F.  Weekly  Dig.  665  ;  affcl  on 
opinion  of  court  below,  80  JV.  F.  644;  Bostwick  «.  Barlow,  14  ffufij 
177;  Allen  v.  Eighmie,  14  Id.  559;  Collins  e.  Albany  &  Schnectady 
R.  R  Co.,  5  Haw.  iV.  485  ;  Hoxie  v.  Green,  87  Id.  97;  Lobach  «. 
Hotchkias,  17  Abb.  Pr.  88;  Anthony  «.  Smith,  4  Bow.  503;  Foote  e. 
Roberts,  7  Bobt.  17;  Pitzpatrick  v.  Woodruff,  47  If.  T.  Super.  Ct.  (15 
J.  db  8.)  436;  Newton  «.  Tale,  15  N.  T.  Weekly  Dig.  33;  Nealis  «. 
Bussing,  9  Daly,  805,  and  see  also  the  following  case  : 

0LM8TEAD,   Respondent,   %.  REED,   As  Sheriff,  Ac,  Afpei*. 

LANT. 

Btjpbbxb  Cottbt,  Fifth  Dbpabticbnt,  Genbeal  Term,  Jahuabt, 

1885. 
IS  1346,  1347. 
Appeal  "When  judgment  not  reviewed  upon  merite-^ Order  denying  mo- 
tion far  new  trial 
On  appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury,  the 
court  has  no  power  to  review  the  evidence  on  the  merits,  and  quea- 
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The  question  of  the  weight  of  evideace,  conse- 
quently, is  not  before  us,  and  so  far  as  the  facts  are 
concerned,  we  are  restricted  to  the  consideration 
whether  there  was  any  evidence  in  the  case  to  submit 
to  the  jury. 

Our  conclusion  is,  that  there  was  sufficient  evidence 
to  justify  the  submission  to  the  jury  of  the  questions 
of  fact  upon  which  they  passed. 

The  defendant  concedes  in  his  brief,  '^that  all 
variations  in  the  evidence  will  be  deemed  to  have  been 
found  in  the  plaintiff's  favor,  and  that  therefore  the 
case  will  stand  or  fall  upon  his  evidence ;"  but  he  sub- 
mits that  the  utmost  the  evidence  proves  is  that  at  the 
time  of  the  purchase,  the  horse  was  shown  to  the 
plaintiff,  and  apparently  went  a  little  lame,  and  the 
defendant  replied  that  that  was  his  natural  gait ;  that 
there  is  not  a  scintilla  of  evidence  beyond  this,  to  show 

'  tioD8  of  law  only  can  be  considered.    V^bere  it  is  desired  tbat  the 
appellate  court  review  tbe  evidence  upon  ibe  merits,  a  motion  for 
a  new  trial  must  be  made,  either  upon  the  minutes  or  upon  a  caa^ 
and  exceptions. 
(Decided  January  28,  1885.) 

Appeal  by  defendant  from  a  judgment  entered  against  him  on  tha 
Terdict  of  a  jury. 

The  opinion  states  sufficient  facts. 

Hoag  db  Upson^  for  plaintiff -respondent. 

B,  M,  Walker^  for  defendant-appellant. 

Haight,  J. — ^The  appeal  book  presents  nothing  for  consideration 
upon  this  appeal.  It  does  not  show  tbat  any  judgment  has  been 
entered  upon  the  verdict.  We  might,  therefore,  properly  dismiss 
the  appeal.  But  if  we  assume  that  a  judgment  has  been  entered  upon 
the  verdict,  even  then  there  are  no  errors  for  which  the  judgment  can 
be  reversed.  The  appellant  in  his  brief  contends  that  the  verdict  is 
against  the  weight  of  evidence.  He  has,  however,  failed  to  make 
any  motion  for  a  new  trial,  cither  upon  the  minutes  of  the  court  or 
upon  a  case  and  exceptions  at  special  term.  Consequently,  this 
court  has  no  power  to  review  the  evidence  on  the  merits.    Questions 


11^  CIVIL    PROCEDURE    REPORTS. 


Moorehead  «.  Holden. 


that  the  defendant  had  any  knowledge  that  this  state- 
ment was  other  than  trae. 

The  plaintiff  testified  that  the  defendant  told  him 
^^  that  he  had  had  that  horse  in  his  possession  over 
one  year,"  that  "he  had  a  blind  eye,  that  there  was 
nothing  the  matter  with  him  with  the  exception  of 
that." 

The  witness  Gavagan  testified  that  the  defendant, 
in  answer  to  the  plaintiff's  question  "  what  is  the  mat- 
ter with  him  t"  said,  "  that  was  his  gait,  he  is  sound 
every  wayi  only  blind  of  an  eye." 

The  witness,  Dr.  Peters,  a  veterinary  surgeon,  tes- 
tified, ''I  examined  the  horse  about  the  time  the 
defendant  purchased  it ;  the  disease  of  spavin  was  in 
its  beginning,  of  one  or  two  months'  standing,  or  pos- 
sibly longer ;  the  disease  produces  lameness  in  a  horse 

of  law  can  only  be  considered  on  this  appeal.  Section  1846  of  the 
Code  provides,  that  an  appeal  may  be  taken  to  the  general  term  of 
the  supreme  court,  from  a  final  judgment  rendered  in  the  same  court 
as  follows:  *' Second,  where  the  judgment  was  rendered  upon  the 
verdict  of  a  jury,  the  appeal  may  be  taken  upon  questions  of  law." 
In  this  case  the  judgment  was  rendered  upon  the  verdict  of  a  jury, 
and  consequently  the  appeal  therefrom  only  brings  up  for  review  the 
questions  of  law. 

Section  1847  of  the  Code  provides,  that  an  appeal  may  be  taken 
to  the  general  term  from  an  order  made  in  an  action,  upon  notice  at 
a  special  term  or  at  a  term  of  the  circuit  court,  in  either  of  the  fol- 
lowing cases  :  ...  ^*  Second.  Where  it  grants  or  refuses  a  new 
trial.  .  .  .  Third.  Where  it  involves  some  part  of  the  merits,"  &c. 

Under  this  section,  if  a  party  desires  the  appellate  court  to  review 
the  evidence  upon  the  merits,  it  becomes  necessary  for  him  to  make  a 
motion  for  a  new  trial,  either  upon  the  minutes,  under  section  999,  or 
upon  a  case  and  exceptions,  under  section  1002,  and  appeal  frum  the 
order  denying  the  motion  (Boos  t).  World  Mut.  Life  Ins.  Co.,  04  N.  7. 
280;  Bostwick  v.  Barlow,  14  Hun,  177;  Allen  «.  Eighmie,  UidL 
669;  aflfd,  79  iV;  F.  082). 

Judgment  affirmed. 

Bbadlet  and  Cdilds,  JJ.,  concur. 
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different  from  other  lameness ;  when  I  examined  the 
horse,  the  enlargement  was  apparent  to  an  exi)ert,  bat 
not  to  an  ordinary  person ;  the  disease  might  be  appar- 
ent  to  anybody;  the  disease  might  have  been  nnob- 
served  by  any  ordinary  person,  bat  I  should  judge 
that  the  lameness  would  have  been  observable." 

In  answer  to  the  question,  **  Would  this  particular 
lameness  with  a  person  familiar  with  horses  be  likely 
to  attract  his  attention  to  where  the  lameness  ex- 
isted P'  the  witness  testified,  ^^I  think  that  would 
depend  a  great  deal  upon  the  knowledge  a  man  has  of 
lameness." 

The  defendant  testified  that  ^^he  had  owned  the 
horse  about  a  year ;"  that  '^  he  had  been  a  coachman 
and  groom  about  twenty  years,  and  was  familiar  with 
horses." 

The  evidence  thus  adduced  certainly  presents  facts 
for  the  determination  of  the  jury.  It  is  true  that 
(^  it  is  incumbent  upon  the  plaintiff  to  show  affirma- 
tively that  the  defendant  had  knowlege  that  his 
statement  was  false  when  he  said,  the  troubleof  the 
eye  was  the  only  defect  of  the  horse,  but  it  is  not 
necessary  that  this  be  done  by  positive  and  direct  evi- 
dence that  the  defendant  knew  that  the  horse  was  un- 
sound ;  the  proofs  may  be  indirect,  and  the  evidence 
had,  by  showing  the  circumstances  from  which  the 
inference  is  fairly  to  be  drawn,  that  this  essential  fact 
existed. 

In  Hart  v.  Hudson  River  Bridge  Co.  (80  N.  T.  623), 
the  court  say,  **When,  from  the  circumstances 
[*]  shown,  inferences  are  to  be  drawn,  which  are  not 
certain  and  incontrovertible,  and  may  be  differ- 
ently made  by  different  minds,  it  is  for  the  jury  to 
make  them  ;  that  is  to  say,  when  the  process  is  to  be 
had  at  a  trial,  of  ascertaining  whether  one  fact  had 
being,  from  the  existence  of  another  fact,  it  is  for  the 
Vol.  Vn.— 18 
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jury  to  go  through  with  that  process.'*  (Justice  v. 
Lang,  52  N.  T.  323.) 

This  doctrine  applies  to  the  case  at  bar,  and  by 
reason  of  the  existence  of  the  facts  that  the  defendant 
had  had  possession  of  the  horse  for  a  year  before  the 
sale,  that  he  had  been  coachman  and  groom  for  twenty 
years  and  was  familiar  with  horses,  it  was  clearly  the 
province  of  the  jury  to  go  through  with  the  process  of 
ascertaining  whether  the  fact  of  knowledge  by  the 
defendant  had  being,  from  any  evidence  adduced 
showing  circumstances  from  which  the  inference  could 
fairly  be  drawn,  that  the  fact  existed. 

For  these  reasons,  the  question  **  whether  the  plaint- 
iff, in  making  the  purchase,  relied  solely  upon  the 
statement  of  the  defendant,  in  the  light  of  the  fact 
that  the  horse  was  in  his  possession  and  under  his 
control  for  twenty-four  hours,  with  full  knowledge  of 
his  lameness,"  falls  within  the  same  rule. 

The  uncontradicted  evidence  of  the  plaintiff  is  that 
the  defendant  said  ''The  matter  with  him  is  his 
natural  gait ;"  that  ''  there  was  nothing  the  matter 
with  him,  except  a  blind  eye,"  and  that  the  plaintiff, 
immediately  before  paying  for  the  horse,  said  to  the 
defendant,  "if  there  is,  let  me  know  it ;  if  there  is,  I 
don't  want  him,  Mr.  Moran  can  sell  him  to  some  one 
else  ;  I  don't  want  to  give  you  any  trouble,  and  I  don't 
want  any  myself." 

These  facts,  in  connection  with  the  evidence  of  the 
veterinary  surgeon  before  referred  to,  constituted  evi- 
dence upon  the  question  of  the  defendant's  reliance^ 
above  stated,  proper  for  submission  to  the  jury  ;  and 
it  is  conceded  that  the  court  below  fairly  presented  to 
them  all  the  questions  of  law  involved. 

We  are  therefore  of  the  opinion  that  the  motions 
to  dismiss  the  complaint  and  to  direct  a  verdict 
[']    for  the  defendant  were  properly  denied. 
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It  follows,  therefore,  that  the  jadgment  appealed 
from  should  be  affirmed,  with  costs. 

Hall,  J.,  conoarred. 


PORTER  BT  AL.,  Respondents,  v.  SMITH  et  al., 
Appellants. 

Supbeme   Court,   Fourth    Department,  General 
Term,  Januart,  1886. 

§§  992,  993. 

Appe(U — Exceptions  to  finding  and  refuBaU  to  find — whan  ease  mutt 

show  that  it  contains  all  the  evidence — when  static  of  frauds 

does  not  determine  admissibUUy  of  evidence. 

Where,  in  an  action  to  recover  for  goods  sold  and  delivered,  neither 
party  claimed  that  the  coDtract  of  sale  was  invalid,  and  the  only 
dispute  was  as  to  the  price  at  which  the  goods  delivered  were  sold, 
— Eddy  that  the  statute  of  frauds  was  not  the  standard  by  whiq^ 
the  admissibility  of  evidence  bearing  on  that  question  was  to  be 
determined  ;[*]  that  an  unsigned  memorandum  indorsed  on  the 
the  printed  conditions  of  sale  was  admissible. [^ J 

Where  a  case  on  appeal  does  not  show  that  it  contains  all  the  evi- 
dence or  all  bearing  on  a  finding  sought  to  be  reviewed,  the  appel- 
late court  will  assume  that  the  evidence  waa  sufficient  to  sustain 
the  findings  of  fact.  ['] 

Under  the  present  Code  an  exception  to  a  finding  of  fact  by  a  court 
or  referee  is  unavailing  on  appeal,  unless  there  is  not  any  evidence 
to  sustain  it  when  it  becomes  a  ruling  of  law  and  an  exception  is 
available.  [*] 

If  requests  to  find  facts  are  made  in  an  action  tried  before  the  court 
or  a  referee,  and  the  court  or  referee  refuses  to  make  any  finding 
whatever,  an  exception  may  be  taken,  but  an  exception  to  a  finding 
of  fact  or  an  exception  to  a  refusal  to  find  a  fact  as  requested,  is  not 
authorized  by  tlie  present  Code ;  whether  an  error  has  been  com- 
mitted in  this  respect  is  to  be  determined  by  the  appellate  court 
upon  the  evidence  and  the  requests  to  find.[',*] 

(Decided  January,  1885.) 
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Appeal  from  a  jndgment  entered  on  the  report  of  a 
referee. 

The  opinion  states  sufficient  facts. 

Sedgwick^  Ames  &  King^  for  defendant-appellant. 

WaterSy  McLennan  <ft  DiUayej  for  plaintiff-respon- 
dent. 

PoLLETT,  J. — The  plaintiffs  were  mannfactnrers  of 
salt  at  Syracuse,  and  used  for  evaporation,  pea  and 
dust  coal  for  fuel. 

The  defendants  were  dealers  in  pea  and  dust  coal 
at  the  city  of  New  York. 

April  25,  1879,  the  defendants  agreed  to  deliver  to 
plaintiffs  ten  thousand  tons  of  pea  and  dust  coal  at 
divers  times  during  the  season  of  navigation  then  next 
ensuing. 

Defendants  delivered  under  the  contract  9,045 
gross  tons ;  on  account  of  which,  plaintiffs  advanced 
$13,688.67,  which  the  referee  finds,  over-paid  the 
defendants  $1,049,  at  the  price  per  ton  agreed  upon ; 
and  upon  this  report  a  judgment  was  entered,  from 
which  the  defendants  appeal. 

A  statement  of  the  claims  of  the  parties  will  aid  in 
considering  the  exceptions. 

The  referee  found  that  8,602  tons  were  used  in 
manufacturing «  salt ;  producing  367,764  bushels  of 
salt,  or  42-fMf  bushels  of  salt  per  ton  of  coal  used, 
which,  at  3}  cents  per  bushel,  equals  $1.8676|^  per 
ton    for    the    coal  so    used,   or  for  the    8602    tons 

at  $1.  3676HH  — $11,627.33 

643  tons  not  used  in  manufacturing  salt 

at  $1.68  per  ton,  equals        .        .        •  912.24 

Total  amount  at  price  found  by  referee     .    $12,639.67 
Advanced  by  plaintiffs        ....      18,688.67 

Referee's  report  for  plaintiff      •        •        .      $1,049.00 
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The  defendants  claim  that  the  coal  was  sold  for 
tl'Bl  per  ton,  and  in  case  more  than  forty- two  bushels 
of  salt  were  produced  from  each  ton  of  coal  used,  the 
plaintiffs  were  to  pay  3i  cents  per  bushel,  for  the  ex- 
cess produced  up  to  a  point  which  should  produce 
$1.68  per  ton,  thus  establishing  a  minimum  price  of 
$1.67,  and  a  maximum  price  of  $1.68  per  ton. 

At  the  minimum  price  claimed  by  defendants,  the 
coal  used  in  manufacturing  salt, 

8,SQ2  tons  at  $L67  —  ....      $18,348.14 

For  680  bushels  of  salt  manufactured  in 
excess  of  42  bushels  per  ton,  at  the 

rate  of  81  cents 22.10 

6^  tons  not  used  in  manufacturing  salt 

at  $1.68  per  ton,  equals       .       .       .  012.24 


Total  price  of  coal  as  claimed  by  defendants     $14, 282. 48 
Advanced  by  plaintiffs        ....       13,688.67 

Am't  claimed  bydefendants  from  plaintiffs  $693.91 

Amount  claimed  by  plaintiffs  from  de- 

fendants,  as  above       ....         1,049.00 

Total  difference  between  claims         .        .       $1,742.91 
The  defendants  insist  that  the  referee  erred  in  ad- 
mitting in  evidence  the  unsigned  memorandum 
[•]    indorsed  on  the  printed  conditions  of  sale, — plaint- 
iffs' exhibit  A.    The  memorandum  was  admiss- 
ible (Tallman  v.  Franklin,  14  JV.  T.  684 ;  Hutcheon  v. 
Johnson,    83  Barb.   392;   Heed? 8   Stat,   qf  Frauds^ 
§g  841,  344).    This  is  not  an  action  to  recover  damages 
for  failing  to  {)erform  a  contract,  defended  on  the 
theory  that  the  contract  sued  on  is  void  by  the  Statute 
of  Frauds. 

Neither  party  claims  that  the  contract  of  sale  is 
invalid  ;  on  the  contrary,  each  seeks  to  recover  of 
[^    the  other  on  the  ground  of  a  valid  contract,  per- 
formed in  whole  or  in  part ;   the  only  dispute 
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being  at  what  price  the  coal  delivered  was  sold  for. 
The  Statute  of  Frauds  is  not  the  standard  by  which 
the  admissibility  of  evidence  bearing  on  this  question 
is  to  be  determined. 

This  is  the  only  exception  presented  on  this  appeal, 
except, 

(1)  To  the  finding  of  the  referee,  that  the  price 
agreed  on  was  SJ  cents  per  bushel  for  the  salt  manu- 
factured from  each  ton  of  coal  delivered  (folio  84). 

(2)  To  the  refusal  of  the  referee  to  find,  as  requested 
at  folio  161,  that  the  price  agreed  on  was  $1.57  per 
gross  ton,  and  SJ  cents  per  bushel  for  each  bushel  of 
salt  manufactured  in  excess  of  forty-two  bushels  from 
each  ton  of  coal  delivered  (folio  84).  The  exception 
does  not  quite  follow  the  request,  but  it  is,  in  effect, 
the  same. 

(3)  To  the  conclusion  of  law,  that  plaintiffs  are 
entitled  to  recover  $1,049. 

(4)  To  the  refusal  to  decide,  as  matter  of  law,  that 
defendants  were  not  entitled  to  recover  the  contract 
price  claimed  by  them. 

The  only  remaining  question  presented  by  the 
appellants  is^  whether  the  finding  of  fact,  as  to  the 
price  agreed  upon,  is  against  the  evidence.  The  case 
does  not  show  that  it  contains  all  of  the  evidence, 
[•]  or  all  bearing  upon  the  finding  sought  to  be  re- 
viewed. When  it  does  not  so  appear,  this  court 
will  assume  that  the  evidence  was  sufficient  to  sustain 
the  findings  of  fact.  Dalzell  v.  Raw,  1T.(&0.  (Addenda) 
4 ;  Beard  v.  Yates,  1  Id.  21 ;  Perrine  o.  Hotchkiss, 
2  Id,  370;  aff'd,  59  JV.  T.  649;  Parsons  v.  Coburn, 
2  T.i&O.  324,  329  ;  Higbie  v.  Heath,  3  Id.  783 ;  How- 
land  V.  Howland,  20  Bun,  472  ;  Ballon  v.  Ballon,  Gen'l 
Term,  Fourth  Depart.,  October,  1884. 

It  is  apparent  that  an  appellate  court  cannot  intel- 
ligently consider  a  question  of  fact,  unless  all  of  the 
evidence  bearing  upon  it  is  before  the  court ;  and  when 
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a  question  of  fact  is  sought  to  be  reviewed,  it  should 
be  stated  in  the  case,  that  it  contains  all  of  the  evi- 
dence, or  all  bearing  upon  the  question  of  fact  sought 
to  be  reviewed. 

Under  the  old  Code,  it  was  held  (Perkins  v.  Hill, 
66  ]V.  T.  87),  when  exceptions  were  taken  to  findings 
of  fact,  the  court  would  assume  that  all  of  the  evidence 
tending  to  sustain  them  appeared  in  the  case.  Under 
the  old  Cede,  exceptions  could  be  taken  to  findings  of 
fact,  and  were  available ;  but  not  under  the  present 
Code. 

Under  the  present  Code,  an  exception  to  a  finding 
of  fact  is  unavailing,  unless  there  is  no  evidence  to 
[*]    sustain  it ;  when  it  becomes  a  ruling  of  law,  and 
an  exception  is  available.     Code  Civ.  Pro.  §§  992, 
993 ;  Mead  v.  Smith,  3  N.  T.  Civ.  Pro.  171 ;  S.  C,  less 
fully  reported,  28  Bun,  639  ;  Sickles  v.  Flanagan,  79  JV. 
T.  224.    If  requests  to  find  facts  are  preferred,  pursu- 
ant to  section  1023,  Code  Civ.  Pro.,  and  the  court  or 
[*]    referee  refuses  to  make  any  finding  whatever,  an 
exception  may  be  taken.     Code  Civ.  Pro.  §  993. 
But  an  exception  to  a  finding  of  fact,  or  an  exception 
to  a  refusal  to  find  a  fact,  as  requested,  is  not  author- 
ized by  the  present  Code.     Whether  error  has  been 
committed  in  this  respect  is  to  be  determined  by  this 
court  upon  the  evidence  and  the  requests  to  find  facts. 
Whether  a  finding  of  fact  is  against  the  evidence, 
may  be  determined  by  this    court  without   an 
[•]    exception.     Mead  v.  Smijh,  supra. 

It  is  the  duty  of  the  appellant  to  present  a  case  so 
made  up  and  settled,  that  the  eiTor  complained  of  be 
manifest,  and  not  leave  the  court  to  indulge  in  pre- 
sumptions, to  overthrow  decisions. 

It  not  appearing  that  an  error  was  committed  by 
the  referee,  the  judgment  is  affirmed,  with  costs. 

Hardin,  P.  J.,  and  Boabdman,  J.,  concurred 
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McDonald  v.  peet  bt  al- 

Supreme  Court,  Fourth  Department,  Oswego 
County,  Special  Term,  February,  1884. 

§§  3268,  8272. 
Security  far  eotU, — Bight  tOj  when  aMuie^ — Lachm^ 

Where  the  defendants,  in  an  action  commenced  July  81,  1888,  by  a 
non-resident  plaintiff,  who  was  known  to  them  to  be  such,  did  not 
move  for  security  for  costs  until  February  15,  1884,  and  after  a  de- 
murrer had  been  served  and  the  cause  had  been  twice  noticed  for 
trial  and  put  upon  the  calendar, — Beld,  that  the  right  of  the  defend- 
ants  to  security  for  costs  was  an  absolute  one,  and  did  not  rest  in 
the  discretion  of  the  court,  but  might  bo  lost  by  their  laches;  that 
they  had  been  guilty  of  laches  which  operated  as  a  waiver  of  their 
right  to  security  for  costs. 

Buckley  v.  Gutta  Perch  a  &  Rubber  Co.  (8  iV.  T.  dw.  Pro.  429;  aifd, 
98  M  r.  637),  followed. 

(Jkeided  February,  1884.) 

Motion  to  vacate  an  ex  parte  order  requiring  the 
plaintiff,  a  non-resident,  to  give  security  for  costs. 

The  facts  are  stated  in  the  opinion. 

8,  A.  Webby  for  plaintiff  and  motion. 

O.  If.  Burty  for  defendant,  opposed. 

Churchill,  J. — ^This  action  was  brought  July  31, 
1883,  by  service  of  summons  on  all  of  the  defendants. 
August  17,  1888,  all  of  the  defendants  appeared  in 
the  action.  October  20,  1883,  copy  complaint  was 
served  on  defendants'  attorney.  The  defendants' 
time  to  answer  was  extended  by  order  and  by  stipula- 
tion, until  December  6,  1883,  when  a  demurrer  for 
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each  defendant  to  plaintiff's  complaint  was  served. 
Tlie  demurrer  was  noticed  for  argument  by  defendant's 
attorney,  and  put  upon  the  calendar  for  the  Oswego 
January  circuit,  1884,  but  was  not  reached. 

It  was  again  noticed  for  argument  and  placed  upon 
the  calendar  by  both  parties,  for  the  Oswego  special 
term,  beginning  February  19. 

On  February  15,  defendant's  attorney  procured  an 
order,  ex  parU,  requiring  plaintiff  to  make  deposit  or 
file  security  for  costs,  which  was  served  on  plaintiff's 
attorney  February  19,  1884.  The  defendants  and 
their  attorney  at  the  time  of  making  their  appear- 
ance in  the  action,  were  familiar  with  all  the  facts 
upon  which  the  order  to  file  security  for  costs  was 
allowed. 

Upon  the  papers  before  me,  I  hold  as  follows : 

1.  That  upon  all  the  evidence  before  me,  the  plaint- 
iff was  at  the  commencement  of  this  action  a  non- 
resident of  the  State  (Norton  v.  Bennett,  22  Sun^ 
604). 

2.  The  Code  of  Civil  Procedure,  section  3272,  by 
using  the  word  ^'must"  instead  of  may,  of  the  Re- 
vised Statutes  (2  H.  S.  620,  §  8),  has  made  the  right  of 
the  defendant  to  security  for  costs  in  a  proper  case  an 
absolute  one,  and  not  one  vesting  in  the  discretion 
of  the  court  (Ryan  v.  Potter,  4  N.  Y.  Civ.  Pro.  80 ; 
Robertson  v.  Barnum,  29  Huriy  667,  659). 

3.  But  such  right  may  be  lost  by  the  laches  of  the 
defendant  (Buckley  v.  Gutta  Percha  &  Rubber  Co.,  3 
If.  Y.  CiD.  Pro.^id;  aff'd,  93  N.  Y.  637;  Robertson 
V.  Barnum,  29  Bun,  657,  659  ;  and  see  JVote  on  Secur- 
ity for  Costs,  4  N.  Y.  Civ.  Pro.  82-102,  where  the 
cases  are  fully  collated).  Following  the  decision  in 
Buckley  v.  Gutta  Percha  &  Rubber  Co.,  above  cited, 
the  defendants  must  be  held  to  have  been  guilty  of 
such  laches,  as  to  operate  as  a  waiver  of  their  rights  to 
require  security  for  costs.    The  order  requiring  such 
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security  shoald,  therefore,  be  set  aside,  but,  as  the 
question  under  the  provisions  of  the  Code  of  Civil 
Procedure  is  yet  new  to  the  profession,  without  costs. 


BENJAMIN,  Appellant,  t>.  ALLEN,  Respondent. 

Supreme   Court,  Fourth   Department,   General 
Term,  January,  1885. 

§§  1010,  1022,  1228. 

Judgment, — Wltenjlndingg  of  fact  and  eondutunu  of  law  neoenary. — 
Signing, — Appeal, 

The  decision  of  tlie  court  upoD  the  trial  of  the  whole  issue  of  fact 
must  state  separately  the  facts  found  and  the  conclusions  of  law, 
and  direct  the  judgment  to  be  entered;  it  should  be  in  writing; 
signed  in  somu  form  by  the  judge  and  filed  in  the  office  of  the 
clerk.  A  county  clerk  is  not  authorized  to  enter  judgment  upon 
an  opinion ;  there  must  be  a  decision. 

A  judgment  entered  upon  the  direction  of  the  court  upon  the  trial  of 
an  issue  of  fact  cannot  be  reviewed,  unless  a  decision  is  signed  and 
filed  determining  the  issues  of  fact  and  law;  the  general  term  of 
the  supreme  court  cannot,  on  appeal,  look  into  the  opinion  to  ascer- 
tain what  was  decided  by  the  special  term. 

Eaton  V.  Wells  (82  N,  7,  576),  distinguished. 

(Decided  January,  1885.) 

Appeal  from  judgment  entered  on  the  trial  of  the 
cause  at  special  term. 

Sufficient  facts  appear  in  the  opinion. 

Elon  R.  Brown^  for  plaintiff-appellant. 

Lansing  &  Rogers^  for  defendant-respondent 
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PoLLBTT,  J. — ^The  appeal  book  contains  a  docnment 
entitled  in  the  cause,  the  opening  paragraph  of  which 
reads:  ''The  plaintiff  requests  the  court  to  find  as 
matter  of  fact."  Then  follow  eighteen  requests  to  find 
matters  of  fact,  and  three  requests  to  find  conclusions 
of  Jaw.  Some  of  these  requests  are  marked  "  found," 
and  others  "refused."  The  signature  of  the  trial 
judge  nowhere  appears. 

Decisions  made  on  trials  should  be  signed  in  some 
form  by  the  judge  (Thomas  v.  Thomas,  14  How.  Pr^ 
4SiQ ;  Burger  t).  Baker,  4  Abb.  Pr.  11). 

"The  decision  of  the  court.  .  .  upon  the  trial  of 
the  whole  issue  of  fact,  must  state  separately  the  facts 
found  and  the  conclusions  of  law  ;  and  it  must  direct 
the  judgment  to  be  entered  thereupon."  §  1022,  Code 
Civil  Proc*  The  decision  must  be  in  writing,  and 
must  be  filed  in  the  office  of  the  clerk.  §  1010,  Code 
Civil  Proc,  But  assuming  that  the  document  re- 
referred  to  can  be  regarded  as  the  authentic  decision  of 
the  trial  judge,  it  is  fatally  defective  in  omitting  to 
state  conclusions  of  law  determining  the  case,  and 
authorizing  the  entry  of  a  judgment,  and  in  wholly 
omitting  to  "direct  the  judgment  to  be  entered  there- 
upon." This  court  cannot  look  into  the  opinion  to 
ascertain  what  was  decided  by  the  special  term 
(Lansing  v.  The  N.  Y.  C.  R.  R.  Co.,  49  iV^.  T.  521 ; 
Noyes  v.  The  Children's  Aid  Society,  70  Id.  481 ;  Peo- 
ple V.  Otis,  90  Id.  45-48).  A  county  clerk  is  not 
authorized  to  enter  a  judgment  upon  an  opinion  ;  there 
must  be  a  decision.  §  1228,  Code  Civil  Proc.f  A  judg- 
ment entered  upon  the  direction  of  the  court  upon  the 
trial  of  an  issue  of  fact,  cannot  be  reviewed  unless  a 


'^  See  on  this  subject  Adams  «.  Nellis,  50  How.  Pr.  885;  Qarner  o. 
Harmony  Mills,  45  N.  T,  Super,  (18  J.  db  S,)  148;  Barger  v.  Baker,  4 
Abb,  Pr.  11;  Bridger  v.  Week;8,  80  N.  T,  328. 

tSee  Weyman  v.  Natl.  Broadway  Bank,  59  Htnc.  Pr.  881. 
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decision  is  signed  and  filed  determining  the  issues  of 
fact  and  law  (Bridger  v.  Weeks,  30  N.  T.  328).  Such 
has  been  the  law  since  1860  (3  Wc^ies  Pr.  216).  This 
case  is  not  like  Eaton  v.  Wells  (82  JT.  Y.  676),  in  which 
there  was  no  issue  of  fact  to  be  determined. 

It  was  the  duty  of  the  attorneys  in  this  case,  upon 
receiving  from  the  judge  information  of  the  conclusions 
arrived  at  in  respect  to  the  questions  of  fact  and  law, 
to  have  drafted  a  decision  embracing  the  findings  of 
fact  and  conclusions  of  law,  and  procured  it  to  be 
signed  and  filed.  The  judgment  is  irregular  and  ought 
not  to  be  afiirmed,  but  the  appeal  should  be  dismissed 
(Matthews  v.  The  Mayor,  14  Abb.  Pr.  200 ;  Loeschigk 
V.  Addison,  19  Id.  169).* 

The  appeal  is  dismissed  with  costs. 

Hardin,  P.  J.,  and  Boabdxan,  J.,  concur. 


CORNISH  V.  GRAFF. 


SuPBBMB  Court,  Fourth  Departmeutt,  Onohbaga 
County,  Special  Term,  Ootober,  1884. 

§§  992,  996. 

0096  on  appeal.— Exceptions  not  aetwdly  taken,— THal.-^WKm  ixm- 

eluded.— Duty  of  attorney  to  remain  in  court  tmtU  trial  is 

terminated, — Instructions  to  jury. 

Where  after  a  cause  has  been  submitted  to  the  jury,  they  desire  fur- 
ther instructions,  the  court  may  give  them  such  instructions  pub- 
licly and  in  open  court,  notwithstanding  counsel  for  one  of  the 
parties  is  not  present,  and  said  party  cannot  incorporate  in  his  case 
on  appeal  an  exception  to  such  instructions  which  was  not  actually 
taken. 

*  See  also  Essex  Co,  Bank  o.  Russell,  29  K  T.  678. 
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The  trial  of  an  action  is  not  concluded,  until  the  jury  have  rendered 
their  Terdict,  and  an  attorney  or  counsel  for  a  party  to  an  action 
who  leaves  the  court  before  the  yerdict  is  rendered,  without  having 
some  one  in  attendance  competent  and  duly  authorized  to  repre- 
sent his  client,  does  so  at  his  own  and  his  client's  peril. 

{Decided  October,  1884.) 

Motion  by  plaintiff  for  a  resettlement  of  the  case 
on  appeal  herein.* 

The  opinion  contains  a  sufficient  statement  of  the 
facts. 

Biscock  <6  Monro€y  for  plaintiff,  and  motion. 

/.  2).  Garfieldj  for  defendant,  opposed. 

Kennedt,  J.-rThis  action  was  tried  at  Onondaga 
circuit,  before  the  Hon.  I.  G.  Vank  and  a  jury,  on 
January  24, 1884,  and  a  verdict  rendered  for  the  plaint- 
iff. Judgment  was  entered  upon  the  verdict,  and  the 
defendant  has  appealed  therefrom  and  made  a  case 
containing  exceptions.  Upon  the  settlement  of  the 
case  before  Judge  Vann,  certain  exceptions  were 
allowed  to  the  defendant  to  proceedings  had  by  the 
court,  and  hereafter  particularly  stated,  the  allowance 
of  which  the  plaintiff  claims  is  erroneous,  and  that  a 
settlement  should  be  ordered,  directing  a  disallowance 
thereof.  After  the  evidence  had  closed,  and  the  jury 
charged  by  the  court  had  retired  for  deliberation,  the 
following  proceedings,  being  those  challenged  by  this 
motion,  took  place,  as  shown  by  the  affidavit  of  the 
plaintiff,  and  by  the  case,  as  settled,  and  in  relation  to 
the  accuracy  of  which  no  question  is  made.  Upon  the 
retirement  of  the  jury,  the  attorney  of  the  defendant, 

*  As  to  resettlement  of  case  on  appeal,  see  Glcaaon  v.  Smitb| 
84  Eun,  647. 
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Mr.  Garfield,  who  conducted  the  trial  on  her  behalf, 
left  the  court-room  where  the  same  was  proceeding. 

After  the  jury  had  been  cut  a  considerable  time, 
and  during  the  same  sitting  of  the  court,  they  sent  a 
written  communication  to  the  judge,  asking  for  further 
instructions  on  a  question  of  law.  Upon  its  receipt, 
an  officer  was  immediately  dispatched  to  find  Mr. 
Garfield,  defendant's  attorney.  He  returned,  and 
announced  that  Garfield  could  not  be  found  ;  there- 
upon, the  court  directed  the  jury  to  be  brought  before 
it.  Upon  appearing  and  being  called  by  the  clerk, 
they  announced  that  they  had  not  agreed  upon  a  ver- 
dict, and  requested  further  instructions.  Thereupon 
the  court,  publicly,  and  in  the  presence. of  the  plaint- 
iff and  her  attorney,  and  the  husband  of  the  defendant, 
who  had  aided  her  upon  the  trial  and  claimed  to  repre- 
sent her,  and  who  consented  that  the  instructions  re- 
quested might  be  given,  made  the  following  statement, 
and  gave  the  following  further  charge  or  instruction  to 
the  jury,  the  defendant  and  her  attorney  being  absent: 

*' Gentlemen:  I  received  a  note,  which  the  officer 
has  handed  me,  and  which  I  assume  was  written  by 
one  of  your  number,  asking  this  question :  ^  Can  we, 
if  we  see  proper,  award  the  plaintiff  such  compensa- 
tion for  services,  as  in  our  judgment  is  right  V  My 
reason  for  not  answering  the  note  sooner,  is,  that  I 
have  no  right  to  communicate  with  you  in  writing,  and 
can  only  communicate  with  you  in  open  court,  and  it 
is  very  distasteful  for  me  to  do  that  in  the  absence  of 
counsel.  I  have  spent  this  time  in  attempting  to  find 
Mr.  Garfield,  but  am  unable  to  do  so ;  Mr.  Graff  is 
here,  claiming  to  represent  the  defendant,  and  con- 
sents that  I  may  answer  the  question.  I  am  compelled 
to  answer  the  question  No,  the  only  question  of  dam- 
age I  submit  to  you  is  the  difference  between  $6  and 
$10,  spoken  of  by  the  witness." 

The  jury  again  retired  and  brought  in  a  verdict  for 
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plaintiff,  and  the  proceedings  hereinbefore  stated 
were  had. 

The  defendant  afterwards  made  a  case  in  which  she 
incorporated  an  exception  to  the  foregoing  instruc- 
tion. No  exception  to  the  said  instruction  was  taken 
by  her  at  the  time  the  same  was  given,  nor  before  the 
rendition  of  the  verdict,  and  not  until  the  service  of  a 
case  after  the  adjournment  of  the  circuit  at  which  the 
trial  was  had.  To  the  allowance  of  the  exception  the 
plaintiff  objected,  and,  by  way  of  amendment,  asked 
that  the  same  be  stricken  from  the  case.  The  judge, 
nevertheless,  on  the  settlement  allowed  the  same. 

This  motion  is  by  the  plaintiff  for  an  order  to  reset- 
tle the  case,  with  instructions  that  said  exception 
should  be  disallowed. 

The  Code  of  Civil  Procedure,  section  992  of  arti- 
cle 3,  provides  that,  ''  for  the  purposes  of  this  article, 
a  trial  by  jury  is  regarded  as  continuing  until  the  ver- 
dict is  rendered."  Section  995,  of  the  same  article,  is 
as  follows:  "In  all  other  cases,  exoeptions  must  be 
taken  at  the  time  when  the  ruling  is  made,  unless  it  is 
taken  to  the  charge  given  to  the  jury,  in  which  case 
it  must  be  taken  before  the  jury  have  rendered  their 
verdict.  It  must,  at  the  time  when  it  is  taken,  be  re- 
duced to  writing  by  the  exceptant,  or  entered  in  the 
minutes."  It  may  be  regarded  as  settled,  in  this 
department  at  least,  that  a  court,  in  a  proper  exercise 
of  its  powers,  may  publicly  and  in  open  court 
n  give  the  jury,  at  their  request,  other  and  further 
instructions  beyond  those  given  when  the  case  was 
originally  submitted  to  them,  and  this  in  the  absence 
of  counsel  of  the  respective  parties.  This  doctrine  is 
held  in  Wiggins  v.  D®wner,  67  Bow.  Pr.  65,  subse- 
quently affirmed  at  general  term,  and  the  several  cases 
therein  referred  to  seem  authority  for  the  position. 

Conceding  this,  the  question  is  presented  :  can  coun- 
sel who  has  undertaken  a  trial  of  a  cause  lea^e  the 
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court  while  it  is  progressing  and  before  its  conclusion, 
and  after  a  verdict  and  after  the  adjournment  of  the 
conrt  interpose  an  exception  to  a  portion  of  the  charge 
to  a  jury,  given  while  he  is  so  absent.  It  is  the  duty 
of  counsel,  and  one  which  he  owes  to  his  client,  hav- 
ing undertaken  to  conduct  a  trial  and  entering  upon 
the  same,  to  remain  in  attendance  upon  the  court 
until  such  trial  is  terminated,  either  in  person,  or  by 
some  one  competent  to  represent  his  client,  duly  author- 
ized to  act  in  the  premises.  *  While  it  may  be  conceded 
that  a  custom  prevails  to  some  extent,  for  counsel  (and 
this  term  includes  all  attorneys  as  well)  after  the  jury 
have  retired  to  regard  the  trial  as  finished  and  to 
absent  themselves  from  court,  leaving  the  case  as  to 
them  unrepresented,  this  custom,  or  habit,  or  whatever 
else  it  may  be  named,  is  reprehensible  in  that  it  is  not 
a  proper  discharge  of  the  obligation  due  to  the  court 
or  to  the  client ;  and  when  damages  result  to  the  latter 
the  counsel  will  not  be  excused  or  relieved  from  the 
charge  of  negligence.  If  it  should  be  determined  that 
counsel  can  abandon  the  trial,  so  to  speak,  while  the 
trial  is  progressing,  and  thereby  compel  the  court  to 
act  in  his  absence,  and  that  he  may  afterward  come  in 
and  avail  himself  of  an  exception  which  he  might, 
and  which  he  was  in  duty  bound  to  have  interposed 
had  he  been  present,  thereb}^  enabling  the  court  to 
correct  an  error,  if  made,  it  will  be  advancing  far  in  a 
direction  calculated  to  greatly  embarrass  if  not  to  de- 
prive entirely  in  many  instances,  the  court  of  the 
power  to  act,  even  to  the  extent  of  rendering  the  trial 
a  failure.  I  am,  therefore,  disposed  to  hold  that 
if  counsel  depart  from  the  court  before  the  rendition  of 
a  verdict,  they  do  so  at  their  own  as  well  as  the  peril  of 
their  client,  and  under  such  circumstances,  whenever 
f  nrther  instructions  shall  be  asked  for  and  made  neces- 
sary to  enable  a  jury  to  arrive  at  a  verdict  and  shall  be 
given  in  open  court,  such  absent  party  stands  in  no 
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more  favorable  position  tkaa  he  woald  if  present  and 
permitting  suck  instruction  to  be  given  without  objec- 
tion or  exception.  Outside  of  any  statutory  provision 
this  would  seem  the  apparent  logic  from  the  premises. 
The  statute,  however,  is  imperative,  and  the  court  may 
not  disregard  its  provisions  if  inclined  to  do  so.  The 
instruction  by  the  court  to  the  jury  to  bring  in  a  sealed 
verdict,  under  the  circumstances  under  which  the  case 
shows  the  same  to  have  been  given,  was  not  error. 

An  order  will,  therefore,  be  entered,  directing  a 
resettlement  of  the  case,  and  upon  such  resettlement 
that  the  exception  sought  to  be  retaken  to  that  part 
of  the  charge  referred  to  and  to  the  instructions  to  the 
jury  to  bring  in  a  sealed  verdict,  will  be  disallowed. 


WALSH,    Respondent,    v.    SCHULZ,    Impleaded, 
Etc.,  Appellant. 

City  Court  of  New  York,  General  Term,  Novem- 
ber, 1884 ;  Again,  N.  Y.  Court  of  Common 
Pleas,  General  Term,  March,  1886. 

§§  600,  601. 

BaU—ExaneriUum  of^  ly  what  law  gotemed^Whm  crderedy  because  ^ 
death  o/prineipaL 

The  exoneration  of  bail  is  governed  by  the  proyisions  of  the  Code  of 
Civil  Procedure  in  force  at  the  time  application  therefor  is  made, 
and  not  by  the  law  as  it  existed  when  the  undertaking  was 
given.  l\*] 

Where,  on  a  motion,  in  an  action  against  bail,  to  exonerate  them  on 
account  of  the  death  of  their  principal,  it  appeared  that  such  death 
occurred  twenty-one  days  after  the  commencement  of  the  action, 
^Udd^  that  t.he  buil  should  not  be  exonerated  ;  [\',*]  that  under 
the  present  Code  the  right  to  such  exoneration  was  limited  to  cases 
Vol.  VIL— 14 
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where  sueh  death  occurs  before  the  time  to  answer  expires,  [']  and 
that  even  under  the  Code  of  Procedure  the  exoneration  was  not 
authorized  as  the  principal  died  more  than  twenty  days  after  the 
action  was  commenced.  [*] 
Walsh  V.  Schulz  (5  N.  T.  Cie.  Pro.  857),  affirmed.  [»,*] 
(Decided,  at  General  Term  of  N.  F.  CUy  (hurt,  November  22,  1884  ; 
•  at  General  Term  of  N.  T.  CouH  of  Common  Pleat,  March  13,  1885.) 

Appeal  to  general  term  of  city  court  of  New  York 
from  order  denying  motion  to  exonerate  bail.  Also 
appeal  to  general  term  of  Jf ew  York  court  of  common 
pleas  from  order  of  the  general  term  of  the  city  court 
of  New  York,  affirming  such  order. 

Reported  below,  5  JSf.  T.  Civ.  Pro.  357. 

On  June  6,  1877,  one  Edward  Fitzpatrick  was 
arrested  on  an  order  of  arrest  granted  in  a  civil  action 
in  the  New  York  court  of  common  pleas,  in  which  the 
plaintiff  in  this  action  was  plaintiff,  and  said  Fitzpat- 
rick defendant.  He  gave  bail  pursuant  to  the  provis- 
ions of  the  Code  of  Procedure  (§  187),  and  was  re- 
leased, Charles  Schulz  and  James  Fitzgerald,  defend- 
ants in  this  action,  becoming  his  sureties.  On  Janu- 
ary 6,  1881,  judgment  was  recovered  in  the  action  in 
the  court  of  common  pleas  against  said  Fitzpatrick  for 
$689.87,  and  an  execution  against  his  property  issued. 
That  execution  was  returned  unsatisfied,  and  an  exe- 
cution against  the  person  of  said  Fitzpatrick  there- 
upon duly  issued  and  returned  *'  not  found.'^ 

Subsequently,  on  January  28,  1881,  this  action  was 
commenced,  by  the  service  of  the  summons  on  the 
defendant  Schulz,  whose  time  to  answer  expired  Feb- 
ruary 3,  1881.  The  defendants  did  not,  however, 
answer,  and  on  February  28,  1881,  his  principal,  Fitz- 
gerald, having  died  on  the  18th  of  that  month,  at 
Washington,  D.  C,  an  order  was  duly  entered,  con- 
tinuing the  action  as  to  the  defendants  Schulz  and 
Fitzgerald,  and  judgment  was  thereupon  duly  entered 
against  them  for  $717.30. 
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On  May  4,  1882,  the  defendant  Schalz  moved  that 
the  judgment  taken  against  him  be  opened  and  for 
leave  to  answer,  which  motion  was  granted  May  15, 
1882,  and  an  answer  thereupon  served,  setting  up  the 
death  of  said  Fitzpatrick  as  a  defense. 

On  June  16,  1884,  this  action  being  still  pending 
and  undetermined,  the  defendant  Schulz  moved  that 
he  be  exonerated  as  bail.  His  motion  was  denied  by 
the  special  term  of  the  city  court  of  New  York  (per 
MoAdam,  Cb.  J.),  and  he  took  an  appeal  to  the  general 
term  thereof. 

Charles  Wehle^  for  defendant-appellant 

E.  H.  Benn  {James  Flynn^  attorney),  for  plaintiff- 
respondent. 

Pee  Curiam  (Nehrbas  and  Brown,  JJ,). — We 
think  the  motion  was  properly  disposed  of  for  the 
[']  reasons  expressed  in  the  opinion  of  the  chief 
justice.* 

It  is  claimed,  that  under  section  191  of  the  former 
Code,  which  was  in  force  at  the  time  the  bail  bond  was 
executed,  the  motion  should  have  been  granted.  That 
section  provided  that  *'  the  bail  may  be  exonerated, 
either  by  the  death  of  the  defendant  or  bis  imprison- 
ment in  a  state  prison,  or  by  his  legal  discharge  from 
the  obligation  to  render  himself  amenable  to  the 
process,  or  by  his  surrender  to  the  sheriff  of  the 
county  where  he  was  arrested,  in  execution  thereof, 
within  twenty  days  after  the  commencement  of  the 
action  against  the  bail,  or  within  such  further  time  as 
may  be  granted  by  the  court."  f 

•  Bee  that  opinion,  5  N.  7.  Civ,  Pro,  867. 

tThis  quotation  gives  section  191  of  the  Code  of  Procedure  as 
amended  in  1949  [Laws  of  1849,  chap.  438),  in  full  in  hoc  verba.  Sec- 
tion 600  and  601  of  the  Code  of  Civil  Procedure  which  take  the  place 
of  section  191  of  the  old  Code,  may  be  found  ffo$t^  p.  215. 
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The  defendant  died  twenty-one  days  after  the  com- 
mencement of  this  action,  and  no  order  was  made 
[']    extending  the  defendant's  time  for  exoneration. 
So  that,  even  under  the  old  Code,  the  defendant's 
time  had  expired,  and  it  seems  to  us  no  relief  can  be 
given  now. 

Order  affirmed,  with  $10  costs  and  disbursements. 

From  the  order  entered  on  this  decision  the  defend- 
ant appealed  to  the  court  of  common  pleas,  general 
term. 

Charles  Wehle^  for  defendant-appellant. 

Cited,  as  to  power  of  court  to  exonerate  bail  and 
right  of  bail  to  be  exonerated  under  Code  of  Proced- 
ure, §  191,  at  any  time  before  judgment :  Hays  v. 
Carrington,  12  Abh.  Pr.  181 ;  Merritt  t).  Thompson,  1 
Hilt.  553 ;  Bawlinson  v,  Gunston,  6  Term  R,  (Eng. 
Kings  B.)  284 ;  2  Crovip.  Prac.  88 ;  2  Sellon's  Prac. 
62 ;  Petersdorf  on  Bail^  389 ;  Baylies  on  Sureties^ 
284 ;  as  to  power  of  court  to  extend  time  within  which 
bail  might  be  exonerated  after  time  had  expired  :  Code 
of  Civil  Procedure,  §§  783,  784 ;  Hall  v.  Emmons,  9 
Abb.  N.  8.  370. 

James  Flynn,  for  plaintiff  respondent. 

The  right  of  bail  to  be  exonerated  is  purely  a  stat- 
utory right.  Independent  of  the  statute  he  could  not 
be  exonerated  at  all. 

By  the  revised  statutes  he  was  given  eight  days 
after  the  return  of  a  ca.  sa.  (2  H.  S.  383,  §  34) ;  and  no 
case  can  be  shown  where,  prior  to  the  Code,  if  the 
principal  died  after  that,  the  bail  was  exonerated.  It 
was  not  only  a  statute  of  limitations  but  a  period 
iixed  by  statute  within  which  only  it  could  be  done. 
Graham^  s  Prac.  (2  ed.)  434 ;  2  Paine  &  Duefs  Pra^. 
31,  32 ;  1  ComyvUs  Digest^  6,  title  Ball ;  Rawlinson  v. 
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Giinston,  6  Terin  li.  (Eng.  King's  B.)  284.  By  the 
present  Code,  the  time  within  which  the  bail  may  be 
exonerated  is  fixed  with  precision.  By  that  (§  601) 
he  may  be  exonerated  if  the  principal  dies  before  the 
time  of  the  bail  to  answer  in  the  suit  brought  against 
him  exjures.  .  .  .  There  are  many  other  actions  and 
rights  given  by  statute  to  be  brought  or  done  within 
a  limited  time,  and  in  all  such  clases  whenever  the 
question  has  arisen  it  has  been  held  that  the  court  had 
no  power  to  allow  the  act  to  be  done  afterwards.  See 
Jackson  v.  Wiseburn,  6  Wend.  136  ;  Cod  well  v.  Mayor, 
6  PaigCj  672 ;  Bank  of  Monroe  v.  Widner,  11  Id.  529 ; 
Wait  V.  Van  Allen,  22  N.  Y.  321 ;  Humphrey  v.  Cham- 
berlain, 11  Id.  275.  In  an  action  so  brought  after  the 
time  given  by  statute  it  is  not  necessary  even  to  plead 
the  statute.  Grout  v.  Cooper,  9  Hun^  326 ;  Jackson  v. 
Wood,  24  Wend.  443;  Selover  v.  Coe,  63  If.  T.  438; 
National  State  Bank  v.  Boylan,  2  Abb.  N.  C.  216.  .  .  . 
The  right  of  exoneration  is  not  a  part  of  the  original 
contract  of  the  bail,  and  may  be  limited  or  extended 
by  the  legislature  after  the  contract  of  the  bail  has 
been  made,  citing  Homer  v.  Lyman,  4  Keyes^  237 ; 
People  V.  Vilas,  36  N.  T.  459 ;  White  v.  Blake,  22 
Wend.  612  ;  Gale  v.  Wells,  7  How.  Pr.  191 ;  Matter  of 
Palmer,  40  N.  Y.  561;  Morse  v.  Gould,  11  Id.  281; 
Butler  V.  Palmer,  1  Hill^  324.  ...  In  reality,  the  new 
Code  did  not  change  the  law  at  all.  Before  the  last 
Code  it  was  a  doubtful  question  in  the  courts  how  sec- 
tion 191  of  the  former  Code  should  be  read.  .  .  . 
Hayes  v.  Berry  man,  21  How.  Pr.  143 ;  S.  C,  12  Abb. 
Pr.  179.  .  .  In  view  of  the  obscurity  or  uncertainty 
of  the  language  of  section  191  of  the  Code,  and  not  to 
change  the  law,  the  legislature  by  section  601  of  the 
new  Code  gave  it  a  legislative  construction,  and  put  it 
in  other  words,  by  which  what  was  before  obscure  and 
uncertain  was  made  plain  and  clear.  See  Commis- 
sioner's notes  to  §  601.     Such  an  alteration  or  change 
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of  phraseology  in  ah  amendment  or  in  a  snbstitnted 
section  of  a  statute,  particularly  when  doubts  have 
arisen  in  regard  to  it,  is  not,  according  to  the  rules  for 
the  construction  of  statutes,  to  be  deemed  an  alteration 
or  change  of  the  statute,  but  simply  a  legislative  con- 
struction of  it.  People  ex  rel.  Westchester  P.  Ins.  Co. 
V.  Davenport,  91  If.  Y.  676,  691,  692 ;  In  re  Brown, 
21  Wend.  316 ;  Lynch  v.  Clark,  1  8an4f.  Ch.  652,  660. 

Daly,  Ch.  J. — It  is  not  the  Code  as  it  existed  when 

the  undertaking  was  entered  into,  but  the  Code  as 
[']    it  was  when  the  application  was  made  to  exonerate 

the  bail,  that  is  to  govern,  and  the  interpretation 
put  upon  the  amended  sections  600  and  601  by  Judge 
MoAdam  is  so  obvious  that  I  have  nothing  to  add. 
If  the  legislature,  as  the  appellant  argues,  in  these 

amended  sections,  intended  that  the  courts  should 
[*]    have  power  to  relieve  the  bail  whenever  the  death 

of  the  defendant  occurs  pending  the  suit  against 
the  bail,  as  was  the  case  under  section  191  of  the 
former  Code,  it  is  presumed  that  they  would  have  left 
the  provision  as  it  was,  it  being  the  part  of  wisdom  to 
leave  what  is  well  enough  alone  ;  but  they  have  recast 
the  previous  provision,  and  limited  the  right  of  the 
bail  to  be  exonerated  upon  the  death  of  the  defendant 
to  the  case  of  his  death  before  the  expiration  of  the 
time  to  answer  in  the  action  brought  against  the  bail, 
and  if  any  other  construction  is  to  be  put  upon  the 
plain  language  of  sections  600  and  601,  that  responsi- 
bility must  be  assumed  by  the  tribunal  of  final 
resort.* 

The  order  appealed  from  should  be  affirmed. 

Labremobe  and  Van  Hoesen,  JJ.,  concurred. 

"^  Section  101  of  the  Code  of  Procedure  is  quoted  at  lenf^h  in  the 
opinion  of  the  city  court,  general  term,  ante^  p.  211.  For  conrenience 
of  reference,  sections  600  and  601  of  the  Code  of  Civil  Procedure  are 
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SUPBEHE    COUBT,    ThIRD    DePABTMKNT,     SARATOGA 

County,  Special  Teem,  March,  1885. 

§§531,646. 

BUI  of  particulars. — Affidavit  necessarp  an  application  for. —  When  com- 
plaint in  action  for  divorce  not  sufficiently  definite. — MaMng 
pleading  more  d^nite  and  certain. 

Where  a  bill  of  particularfl  is  sought  for  the  purpose  of  preyentiDg 
surprise  on  the  trial,  there  should  be  an  affidavit  of  the  party  seek- 
ing it  showing  that  the  specific  grounds  of  action  are  not  known 
to  him;[^]  the  cases  where  an  affidavit  by  the  attorney  or  agent  of 
the  party  would  meet  the  reqairement  that  this  fact  be  shown, 

hei'e  given:  ''{600.  If  the  defendant  in  the  original  action  after  his 
discharge  upon  bail  is  imprisoned  either  within  or  without  the  state, 
upon  a  criminal  charge  or  a  conviction  of  a  criminal  offense,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the  expi- 
ration of  the  time  to  answer  and  upon  notice  to  the  adverse  party, 
make  such  an  order  for  the  relief  of  the  bail,  as  justice  may  require.  *' 
'*  §  601.  Except  in  an  action  to  recover  a  chattel,  the  bail  must  be 
exonerated  where  either  of  the  following  eyents  occur,  before  the 
expiration  of  the  time' to  answer  in  an  action  against  them: 

'*!.  The  death  of  the  original  defendant. 

''  2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect  to 
which  the  undertaking  of  the  bail  was  made. 

•*3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  ar- 
rested as  prescribed  in  this  article. 

''Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff*s  costs  and  expenses,  incurred  after  the-  re- 
turn of  the  execution  against  the  person,  as  a  condition  of  allowing 
the  exoneration.  And  the  court  may,  by  an  order,  made  upon  notice 
to  the  adverse  party,  grant  such  further  time  as  it  deems  just,  after 
answer,  for  the  surrender  of  the  original  defendant.  In  that  case,  his 
surrender,  within  the  time  so  granted,  has  the  same  effect,  as  if  it 
had  been  made  before  answer.'' 
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arc  unusual,  and  in  those  cases  the  peculiarities  of  the  case  should 
beset  forth. ['] 

The  affidavit  by  a  party  seeking  a  bill  of  particulars  in  an  action  for 
a  tort  should  aver  that  he  was  not  guilty  of  the  offense  and  offenses 
charged  in  the  complaint,  and  that  he  has  no  knowledge  or  infor- 
mation of  the  particular  fact  or  facts  upon  which  the  adverse  party 
relies,  to  sustain  the  charge  or  as  to  which  his  proof  will  be  di- , 
rected.[»] 

A  motion  that  a  complaint  be  made  more  definite  and  certain,  should 
be  made  before  answer.  ['] 

"Where  one  count  of  the  complaint  in  an  action  for  divorce  was  as 
follows:  *"  That  the  said  plaintiff  is  informed  and  believes  that  at 
diverse  times  between  the  first  day  of  July,  1879,  and  the  com- 
mencemei>t  of  this  action  at  various  places  in  the  said  village  of 
Saratoga  Springs,  N.  T.,  but  at  what  particular  times  and  places, 
plaintiff  is  unable  more  particularly  to  state,  defendant  has  com- 
mitted adultery  with  a  female  and  with  women  whose  name  and 
names  are  unknown  to  plaintiff,^' — Heidy  that  this  wrs  not  suffi- 
ciently definite  and  certain,  and  that  a  motion  for  a  bill  of  partic- 
ulars, the  denial  of  which  was  necessitated  by  irregularities  in  the 
moving  paper,  should  therefore  be  denied  without  prejudice  to 
another  motion  for  a  bill  of  particulars  thereof. [*J 

Mitchell  «.  Mitchell  (61  N,  T,  898),  distinguished. [*] 

{Decided  March  14,  ld85.) 

Motion  for  a  bill  of  particulars,  or  that  the  com- 
plaint be  made  more  definite  and  certain. 

The  opinion  states  the  facts. 

Sidney  J.  Cowen  and  P.  H.  Cowen^  for  defendant 
and  motion. 

TT.  B,  H.  Buncey  for  plain tiflf,  opposed. 

BocKES,  J. — Motion  for  bill  of  particulars ;  or  to 
have  the  complaint  made  more  definite  and  certain. 

The  action  is  for  divorce  on  the  ground  of  adultery. 
The  complaint  contained  three  counts,  charging  adul- 
tery, and  marked  paragraphs  3,  4  and  f).  An  answer 
was  served,  denying  generally  each  and  every  of  the 
offenses  charged  in   the  complaint.     The  pleadings 
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were  verified.  The  firet  count  (paragrapli  3)  charged 
the  offense  to  have  been  committed  with  one  Anna 
Knickerbocker,  in  the  months  of  July,  August  and 
September,  1879,  near  the  Excelsior  Spring,  and  at 
other  times  between  July  1,  1879,  and  the  commence- 
ment of  the  action,  at  the  residence  of  said  Anna,  all 
in  the  village  of  Saratoga  Springs,  and  also  at  other 
times  and  places  in  said  village,  but  at  what  particu- 
lar times  and  places  such  offenses  were  committed 
with  said  Anna,  the  plaintiff  was  unable  more  particu- 
larly to  state.  The  second  count  (paragraph  4)  charged 
the  offense  to  have  been  committed  in  May,  June, 
July,  August  and  September,  in  the  years  1883  and 
1884,  at  No.  14  Front  street,  Saratoga  Springs,  with  a 
female  whose  name  was  unknown  to  plaintiff  ;  but  at 
what  particular  times,  the  plaintiff  was  unable  more 
particularly  to  state.  The  third  count  (paragraph  5) 
was  as  follows  :  '*  That  said  plaintiff  is  informed  and 
believes  true,  that  at  divers  times  between  the  first  day 
of  July,  1879,  and  the  commencement  of  this  action, 
and  at  various  places,  in  the  said  village  of  Saratoga 
Springs,  N.  Y.,  but  at  what  particular  times  and 
places,  plaintiff  is  unable  more  particularly  to  state, 
defendant  has  committed  adultery  with  a  female,  and 
with  women,  whose  name  and  names  are  unknown  to 
plaintiff." 

The  affidavit  on  which  the  motion  is  here  based  is 
by  the  attorney.  It  should  be  by  the  defendant  him- 
self, as  the  purpose  of  a  bill  of  particulars  is  to  pre- 
vent surprise  on  the  trial,  which  is  a  matter  personal 
to   the  party  raising  the  objection.     Although   the 

count  or  counts  may  be  general  in  some  or  all  of 
P]     the  particulars  stared,  the  defendant  may  well 

know  the  specific  grounds  of  action.  If  so,  a  bill 
of  particulars  is  unnecessary.  This  point  should  be 
covered  by  the  affidavit  of  the  party  himself.  There 
may  be  cases,  perhaps,  where  an  affidavit  by  the  attor- 
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ney  or  agent  might  meet  the  requirement  saggested  ; 
but  this  would  be  unusual ;  and  in  those  cases,  the 
peculiarities  of  the  case  should  be  set  forth  {Code 
Civ.  Pro.  §  531).  The  moving  affidavit  here  is  by  the 
attorney,  without  showing  any  excuse  or  circumstance 
to  meet  the  objection  that  it  should  be  made  by  the 
party.  But  it  may  be  added,  that  the  affidavit  here  is 
insufficient  in  its  averments,  even  if  it  had  been  made 
by  the  defendant  himself.  The  affidavit  by  a  party 
seeking  a  bill  of  particulars  in  an  action  for  a  tort, 
["]  should  aver  that  he  was  not  guilty  of  the  offense 
and  offenses  charged  in  the  complaint ;  and  that 
he  had  no  knowledge  or  information  of  the  particular 
fact  or  facts  upon  which  the  adverse  party  relied  to 
sustain  the  charges,  or  as  to  which  his  proof  would  be 
directed  (Gardiner  v,  Knox,  27  Hun^  500 ;  Reamer  v, 
Argus  Co.,  MS.  opinion;  Orvis  v.  Dana,  1  Abb.  N.  C. 
268).  The  verified  answer  denying  the  offense  or 
wrongful  act  or  acts  charged,  does  not  meet  these 
requirements  on  a  motion  for  a  bill  of  particulars. 

It  may  be  claimed  that  the  motion  is  here  in  the 
alternative,  for  a  bill  of  particulars  or  that  the  com- 
plaint be  made  more  certain  and  definite.  But  a 
["]  motion  for  the  latter  should  be  made  before 
answering  the  pleading  (Rule  22,  and  cases  there 
cited),  as  should  also  a  motion  to  have  the  causes  of 
action  separately  stated  and  numbered  (Strauss  v. 
Parker,  9  How.  Pr.  342).  The  application  here  made 
must  be  denied. 

On  the  merits,  and  was  the  moving  affidavit  suffi- 
cient in  its  averments  to  present  the  question,  I  am 
of  the  opinion  that  counts  3  and  4  of  the  complaint 
are  sufficiently  definite  in  all  respects  to  pfieet  and 
answer  the  demand  for  a  bill  of  particulars  as  to 
them. 

Count  5  is  very  general ;  and  I  think  is  open 
to   the  difficulty  suggested    by   the  motion  (Kee  v. 
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V.  Mc  Sweeney,  66  Bow.  Pr.  447 ;  Reamer  v.  Argus 
Co.  [soon  to  be  reported] ;  Pramagiori  v.  Pramagiori, 
7  Hobt.  302  ;  Hyde  v.  Hyde,  6  San^f.  692  ;  Anonymous, 
17  Abb.  Pr.  48 ;  Mitchell  v.  Mitchell,  61  JV.  T.  398). 
This  being  so,  the  denial  of  this  motion  should  be 
without  prejudice  to  its  renewal  for  a  bill  of  partic- 
ulars as  to  the  matters  stated  in  count  or  paragraph  6 
unless  the  plaintiff  stipulates  to  waive  it.  The  case  of 
Mitchell  V.  Mitchell,  above  cited,  is  very  much  relied 
on  by  the  plaintiff's  counsel,  as  an  authority,  to  the 
effect,  that  paragraph  5  is  sufficiently  definite  and  cer- 
tain to  answer  the  motion  ;  but  that  case  is  not  directly 
in  point  on  the  question  as  to  the  necessity  for  a  bill 
of  particulars.  The  question  then  was  admissibility  of 
proof  under  the  pleading. 

Motion  denied  with  $10  costs  against  the  defend- 
ant, but  without  prejudice  as  above  stated  on  pay- 
ment of  said  $10  costs. 


ROSE  V.  MEYER. 


SUPBEME    COUET,    PiRST    DEPA.RTMENT,    NeW    YoRK 

County,  Maboh,  1885. 

§§  481,  634. 

Pleading — Complaint  in  action  to  fcredou  mortgage — AJdegaiMne  aAow- 

ing  titU. 

A  mortgage  is  not  an  instrument  for  the  payment  of  money  only. 

Where  in  an  action  to  foreclose  a  mortgage  the  complaint  alleged 
"  that  the  plaintiff  is,  by  seyeral  mesne  assignments  which  shall 
more  fully  and  at  large  appear,  reference  being  had  thereto— now 
the  lawful  holder  and  owner  of  the  bond  and  mortgage  above  men- 
tioned and  described  and  is  justly  entitled  to  be  paid  the  said 
principal  sum  above  mentioned  together  with  the  interest''  and 
there  was  no  other  allegation  showing  title  in  plaintiff,— J9<s2i,  that 
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the  complaint  wm  defectiye  ;  and  did  not  snfficieDtiy  show  the  rs- 
BignmentB  of  the  mortgage. 

It  aeems^  that  a  plaintiff  must  state  bis  interest  or  title  even  in  an 
action  upon  an  instrument  for  the  payment  of  money  only,  and 
such  other  eztrinsic  facts  as  are  necessary  to  enable  him  to  recover, 
and  that  section  534  of  the  Code  of  Civil  Procedure  only  relieves  a 
party  from  setting  out  such  an  instrument  according  to  its  legal 
effect. 

Thomas  v.  Desmond  (12  Emo.  Pr.  821),  followed. 

(DecicUsd  March  2,  1885.) 

Demarrer  to  the  complaint  on  the  grcund  that  it 
does  not  state  facts  snflBicient  to  conststate  a  cause  of 
action. 

The  action  was  brought  to  foreclose  a  mortgage  on 
real  property.  The  complaint  alleged  the  making, 
non-payment,  etc.  of  the  mortgage  in  the  nsnal  form  ; 
it  was  claimed  to  be  objectionable  because  it  did  not 
show  title  in  plaintiff,  who  was  not  the  original  mort- 
gagee, but  sought  to  recover  under  sundry  assign- 
ments. The  only  allegation  of  the  complaint  relating 
to  such  assignments  is  set  out  in  the  opinion. 

M.  L.  TatonseTidy  for  defendant  and  demurrer. 

Oeorge  Shea^  for  plaintiff,  opposed. 

Lawrence,  J. — A  mortgage  is  not  an  instrument 
for  the  payment  of  money  only  (Peyser  v.  McCormack, 
7  Hun^  300).  It  has  frequently  been  held,  under  sec- 
tion 162  of  the  former  Code  and  under  section  634  of 
the  present  Code,  that  the  plaintiff  must  state  his  in- 
terest or  title,  even  in  a  suit  upon  an  instrument  for 
the  payment  of  the  money  only,  and  such  other  ex- 
trinsic facts  as  are  necessary  to  enable  him  to  recover. 
Those  sections  only  relieve  a  party  fron  setting  out 
such  an  instrument  according  to  its  legal  effect  (Bank 
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of  Geneva  v.  Gulick,  8  Sow.  Pr.  51 ;  see  also  Tooker 
V.  Arnoux,  76  iV.  F.  397). 

In  this  case  the  allegation  of  the  complaint  is, 
"that 'the  plaintiff  is,  by  several  mesne  assignments 
— which  shall  more  fully  and  at  large  appear,  reference 
being  had  thereunto— :now  the  lawful  holder  and  owner 
of  the  bond  and  mortgage  above  mentioned  and  de- 
scribed, and  is  justly  entitled  to  be  paid  the  said  prin- 
cipal sum  above  mentioned,  together  with  the  interest 
on  that  principal  sum  from  the  time  above  men- 
tioned." No  fact  is  stated  in  this  allegation  from 
which  it  can  be  seen  how  t  he  plaintiff  has  become  an 
assignee  of  the  mortgage  sought  to  be  foreclosed,  nor 
is  the  defendant  apprised  of  the  facts  upon  which  the 
plaintiff  relies  to  show  that  he  is  the  owner  and  holder 
of  the  instrument  in  question.  In  this  respect,  I 
think,  the  complaint  isdefective. 

In  Thomas  v.  Desmond  (12  How.  Pr.  321),  which 
was  an  action  for  the  recovery  of  money,  upon  a 
contract  between  the  defendant  on  the  one  part  and 
one  Allen  and  his  wife  on  the  other,  the  complaint 
alleged  a  breach  of  the  contract  on  the  part  of  the 
defendant,  and  the  only  allegation  of  the  title  of  the 
plaintiff  was  as  follows :  "That  the  said  plaintiff  is 
now  the  sole  owner  of  the  said  demand  against  the 
said  defendant."  Welles,  J.,  in  sustaining  the  de- 
murrer said,  "This  I  do  not  think  is  suflScient,  it  is 
merely  an  allegation  of  a  conclusion  of  law.  The 
defendant  has  a  right  to  be  informed  by  the  complaint 
how  the  plaintiff  became  the  owner  of  the  demand, 
whether  by  purchase,  assignment,  operation  of  law  or 
how  otherwise.  The  same  fact  or  facts  should  be 
stated,  by  which  it  would  appear  how  he  became  such 
owner,"  citing  Russell  v.  Clapp,  7  Barb.  482 ;  Bentley 
V.  Jones,  4  How.  Pr.  202 ;  Murray  v.  Thomas,  6  Id.  14  ; 
Parker  v.  Totten,  10  Id.  233 ;  Bank  of  Geneva  v.  Gu- 
lick, 8  Id.  51. 
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In  this  case  the  complaint  does  not  show  by  whom 
the  assignments  were  obtained,  nor  is  any  opportunity 
afforded  to  the  defendant  of  ascertaining  what  the 
title  of  the  plaintiff  is.  There  must  be  judgment  for 
the  defendant  upon  the  demurrer,  with  leave  to  the 
plaintiff  to  amend,  upon  the  payment  of  costs. 


HANN  V.  THE  BARNEGAT  AND  LONG  BEACH 
IMPROVEMENT  COMPANY,  impleaded,  etc. 

SuPBEMB   Court,    Second   Department,    Eonos 
County,  Special  Teem,  April,  1885. 

§1780. 

Foreign  corporation — When  action  againet  for  epec^  performance  ef 
contract  to  convey  real  property  eonnot  be  maintained. 

At  common  law  and  before  the  statutes  of  this  State  on  the  subject,  a 
foreign  corporation  could  not  be  sued  in  any  case  in  the  courts  of 
this  State,  unless  it  saw  fit  to  Toluntarily  appear  in  the  action. 

A  non-resident  of  this  State  cannot  maintain  an  action  in  a  court  of 
this  Statey  against  a  foreign  corporation  to  compel  the  specific  per- 
formance of  a  contract  to  sell  lands  situate  without  the  State. 

An  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  of  real  property,  affects  the  title  to  lands. 

Cumberland  Coal  A  Iron  Co.  «.  Hoffman  Steam  Coal  Co.  (8  HoUf  iV. 
243,  aff'd,  20  Hote.  Pr.  62),  Garder  «.  Ogden  (22  >.  T.  827),  dis- 
tinguished. 

{Decided  ApHl  8,  1885). 

Motion  to  set  aside  service  of  sommons  and  com- 
plaint and  supplemental  summons  and  complaint,  and 
that  the  action  be  dismissed  as  to  the  Barnegat  and 
Long  Beach  Improvement  Company,  on  the  ground 
that  the  court  has  no  jurisdiction  of  the  cause  of 
action. 
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The  plaintiff,  a  non-resident  of  this  State,  brought 
this  action  against  the  Barnegat  and  Long  Beach  Im- 
provement Company,  Weeks  W.  Culver  and  Benjamin 
Wright  to  compel  the  specific  performance  of  a  con- 
tract to  convey  one  hundred  acres  of  land  situate  in 
Ocean  county,  New  Jersey,  and  to  recover  $30,000 
damages  for  breach  of  contract  from  the  defendants, 
Culver  and  Wright.  The  defendant,  the  Barnegat 
and  Long  Beach  Improvement  Company,  is  incor* 
porated  under  the  laws  of  New  Jersey,  but  has  an  office 
for  the  transaction  of  business  in  the  city  of  New 
York.  Upon  the  service  of  the  summons  and  complaint 
and  supplemental  summons  and  complaint  on  an 
officer  of  said  corporation,  it  appearing  in  the  action 
for  the  purpose  of  the  motion  only,  made  this  motion. 

Frederick  F.  Culver^  for  the  defendant  and  mo- 
tion. 

Qeorge  B.  A  A.  H.  Elyj  for  the  plaintiff,  opposed. 

CuLLEN,  J. — It  is  doubtless  true,  as  a  general  propo- 
sition, that  the  courts  of  this  State  have  jurisdiction  of 
an  action  to  compel  the  conveyance  of  lands  in  a  for- 
eign jurisdiction  (Gardner  v.  Ogden,  22  N.  T.  327). 
To  give  efficacy  to  its  decrees,  the  court  proceeds 
against  the  person  of  the  defendant  to  enforce  its 
decrees.  But  at  common  law,  and  before  the  statutes 
of  our  State  on  the  subject,  a  foreign  corporation  could 
not  be  sued  in  any  case  in  the  courts  of  this  State, 
unless  it  saw  fit  to  voluntarily  appear  in  the  action 
(Gibbs  V.  Queens  Ins.  Co.,  63  N.  T.  114  ;  Whitehead  v. 
Buffalo  &  Lake  Huron  R.  R.  Co.,  18  Eow.  Pr.  218  ; 
Campbell  v.  Champlain  R.  R.  Co.,  18  Id.  412). 

The  question  to  be  determined  on  this  application 
is  not,  as  to  what  character  of  controversies,  the  subject 
matter  of  which  is  situate  beyond  the  State,  our  courts 
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can  take  cognizance  of,  bat  is,  whether  the  legislature 
has  given  the  courts  jurisdiction  over  a  foreign  cor- 
poration in  a  suit  of  the  nature  of  that  at  bar,  when 
tlie  plaintiff  is  a  non-resident.  The  sole  source  of 
power  is  to  be  found  in  section  1780  of  the  Code. 
There  it  is  provided  that  such  action  can  be  main- 
tained when  the  cause  of  action  arose  within  the  State, 
except  when  the  action  affects  the  title  of  real  estate 
situated  without  the  Stare. 

I  think  an  action  to  compel  the  specific  performance 
of  a  contract  for  sale  of  lauds  plainly  affects  the  title 
to  lands.  This  is  in  accordance  with  the  rule  laid 
down  in  Cumberland  Coal  &  Iron  Co.  v.  Hoffman 
Steam  Coal  Co.  (8  Abb.  Pr,  243  ;  aff'd,  20  Hmo.  Pr.  62). 
There  is  no  conflict  between  the  case  now  cited  and 
that  of  Gardner  v.  Ogden  {supra)^  when  it  is  borne 
in  mind,  that,  in  the  former  case,  the  defendant  was  a 
foreign  corporation,  while  in  the  latter,  the  defendant 
was  a  natural  person. 

I  might  be  disposed  to  allow  the  question  to  be 
determined  on  the  trial,  but  under  the  case  of  McCor- 
mick  V.  Pennsylvania  R.  R.  Co.  (49  iV^.  T.  303),  the 
defendant's  appearance  might  waive  the  question  of 
jurisdiction. 

Motion  granted,  with  $10  costs. 
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BEROLZHEIMER   and   Another,  Appellanis,  v. 

STRAUSS,  BT  AL.,  AS  Executors,  etc.,  .of 

JOSEPH  RECKEND0RPER, 

Deceased,  Respondents. 

N.  Y.  Superior  Court,  General  Term, 
December,  1884. 

§§  481,  488. 

Pleading — Joinder  of  partiee  plaintiff— Titla  w?iere  plaintiff  iuet  tfM 
representative  capacity — Equitable  action  between  partners. 

While  a  party  caDnot  sue  in  his  own  right,  if  he  can  recover  only  in  a 
representative  capacity,  it  is  not  necessary,  although  it  is  the  better 
practice,  that  the  representative  capacity  should  be  expressed  in  th6 
title ;  if  the  averments,  frame  and  scope  of  the  complaiot,  affix  to  the 
plaintiff  a  representative  character  and  standing  in  the  litigation,  it 
is  sufficient.  [*] 

Where  the  complaint  in  an  action  by  surviving  partners,  against  the 
executors  of  a  deceased  partrier  showed  that  the  plaintiffs 
both  individually  and  as  surviving  partners  were  entitled  to  fifty- 
eight  and  one-third  per  cent,  of  the  assets  of  the  firm;  that  one  of 
the  plaintiffs  bad  upon  the  death  of  defendants'  decedent,  been 
appointed  sole  manager  of  the  copartnership  business  pursuant  to 
the  partnership  agreement ;  that  the  defendants*  decedent  had  taken 
out  patents  in  his  own  name  for  the  firm,  and  that  the  plaintiffs 
bad  demanded,  that  the  defendants  assign  such  patents  to  the  firm. 
Which  they  had  neglected  to  do,  and  asked  judgment  that  the 
defendants  execute  and  deliver  good  and  sufficient  assignments  of 
each  and  every  patent,  etc.,  belonging  to  the  firm,  and  that  they  be 
enjoined  from  making  any  other  dispositions  thereof,  etc. — Held^ 
that  the  complaint  sufficiently  showed  a  joint  cause  of  action  in 
the  plaintiffs  as  surviving  partners  and  a  demurrer  thereto  for  a  mis- 
joinder of  parties  plaintiff  should  be  overruled  ;[^]  and  that  there  was 
no  objection  in  a  court  of  equity  to  the  plaintiffs  severally  and  indi* 
vidually  joining  in  the  prayer  for  relief.  [']  Also,  Held^  that  the  com- 
Vol.  VII.— 15 
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plaint  stated  a  good  equitable  cause  of  action,  [*,  *]  and  this, 
although  the  plaintiffs  and  defendants  were  partners.  [*,^J 

Merritt  v.  Seaman  (6  N,  T.  108)  distinguished. [^] 

{Dedled  December  1,  1884.) 

Appeal  from  final  and  interlocntory  judgment  and 
from  order  sustaining  demurrer  to  complaint. 

The  opinion  contains  a  full  statement  of  the  facts. 

Stine  &  Colinan^  for  plaintiff-appellant. 

Charles  F.  MacLean  and  JS.  W.  CfrUtendeUj  for 
defendant-respondent. 

Freedman,  J. — Omitting  from  the  complaint  all 
matters  that  appear  to  be  immaterial  to  any  cause  of 
action  there  remain  the  allegations : 

I.  That  about  January  1,  1881,  the  plaintiffs  and 
one  Reckendorfer  entered  into  a  copartnership  agree- 
ment to  do  business  under  the  firm  name  of  the  *'  Eagle 
Pencil  Company." 

II.  Reckendorfer,  in  the  coui*se  of  the  business  of 
the  copartnership  and  as  sole  manager  of  said  business 
during  his  lifetime,  took  out  in  his  individual  name, 
but  for  the  firm,  which  still  is  the  sole  beneficiary, 
certain  patents,  &c.,  purchased  with  the  funds  of  the 
firm,  and  agreed  to  assign  the  same  to  the  firm. 

III.  Reckendorfer  died  about  July  7,  1883,  and 
the  defendants  are  the  executors  of  his  will. 

IV.  By  the  provisions  of  the  copartnership  agree- 
ment, and  of  agreements  thereunder  between  plaint- 
iffs and  defendants,  the  plaintiff  Henry  Berolzheimer 
was,  upon  the  death  of  Reckendorfer,  appointed  sole 
manager  of  the  copartnership  business. 

V.  By  the  provisions  of  the  copartnership  agree- 
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ment  the  plaintiffs,  Henry  Berolzheimer  and  Martin 
Berolzheimer,  are  respectfully  entitled  to  thirty-three 
and  one-third  and  twenty-five  per  cent,  of  all  the  as- 
sets of  the  firm,  and  are  respectively  the  owners  of  one 
undivided  third  and  one  undivided  fourth  interest  in 
and  to  all  of  said  patents,  &c. 

VI.  About  January  28,  1884,  the  plaintiffs  duly 
served  on  the  defendants  a  written  demand  in  the 
name  of  the  Eagle  Pencil  Co.  and  of  themselves,  as 
surviving  copartners,  that  the  defendants  assign  to 
the  firm  or  the  members  thereof  all  the  patents,  &c., 
heid  by  said  Reckendorfer  in  his  individual  name 
which  are  the  property  of  the  firm,  and  on  January 
23  and  25,  1884,  the  plaintiffs  duly  served  on  the  de- 
fendants a  written  notice  demanding  that  they  assign 
to  the  respective  members  of  the  firm  their  respective 
shares  of  such  patents,  &c. 

VII.  Defendants  refused  and  still  refuse  to  make 
any  such  transfer  or  assignment,  and  that  since  the 
death  of  Reckendorfer,  it  is  essential  and  necessary 
that  said  patents,  &c.,  be  transferred  to  the  name  of 
the  true  proprietor,  the  Eagle  Pencil  Co. 

Wherefore,  plaintiffs  demand  that  defendants  exe- 
cute and  deliver  good  and  sufficient  assignments  of 
each  and  every  patent,  &c.,  belonging  to  said  firm, 
that  defendants  be  enjoined  from  making  any  other 
disposition  of  the  same,  &c. 

To  this  complaint  the  defendants  demurred  on  the 
grounds : 

I.  That  there  was  a  misjoinder  of  parties  plaintiff, 
and 

II.  That  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

In  my  judgment  neither  ground  is  tenable. 

For  the  purposes  of  the  demurrer,  the  allegations 
of  the  complaint  stand  admitted,  and  none  of  the 
equities  claimed  on  behalf  of  the  defendants  in  the 
brief  of  the  learned  counsel  can  be  considered,  unless 
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their  existence  is  fairly  apparent  or  dedacible  from 
the  complaint. 

As  to  the  first  ground,  it  is  insisted,  that  inasmuch 
as  the  plaintiffs  did  not,  in  the  title  of  phe  action, 
describe  themselves  as  survivors,  the  action  cannot  be 

considered  as  one  by  survivors,  and  upon  this 
[']    point  Merritt  f>.  Seaman  (6  N,  71 168)  has  been 

cited.  But  that  case  decides  only  that  an  exec- 
ntor  can  maintain  a  suit,  either  in  his  own  name  or  as 
executor,  upon  a  note  given  to  him  as  executor,  for  a 
debt  due  to  the  testator  at  the  time  of  his  decease,  aud 
that,  where  in  the  beginning  of  the  complaint,  he  is 
described  as  executor,  and  then  a  cause  of  action  is 
set  forth  in  his  favor  without  reference  to  his  repre- 
sentative character,  the  action  will  be  regarded  as  his 
private  action,  and  the  words  '^executor,  &c.,"  as  a 
mere  descriptio  personce  and  surplusage. 

It  may  be  conceded,  however,  that  a  party  cannot 

sue  in  his  own  right,  if  he  can  recover  only  in 
[']    a  representative  capacity.    But  under  this  rule  it 

is  not  necessary,  though  it  certainly  is  the  better 
practice,  that  the  representative  capacity  should  be 
expressed  in  the  title.  If  the  averments,  frame  and 
scope  of  the  complaint  affix  to  the  plaintiff  a  repre- 
sentative character  aud  standing  in  the  litigation,  it  is 
sufficient  (Beers  v.  Shannon,  12  Hun^  163  ;  affirmed  on 
this  point  although  reversed  on  another  in  73  N.  71 
292 ;  Stillwell  ©.  Carpenter,  2  Ahh.  N.  0.  838 ;  S.  C,  62 
JV.  7.  639). 

:  In  the  case  at  bar,  the  body  of  the  complaint  shows 
that  the  plaintiffs,  both  as  surviving  partners  and  as 
individuals  entitled  to  58^  per  cent,  of  all  the  assets  of 
the  firm  between  them,  claim  that  the  legal  representa- 
tives of  a  deceased  partner  should  be  compelled  to 
restore  to  the  copartnership,  and  for  copartnership 
purposes,  certain  patents  conceded  to  be  copartner- 
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ship  property,  which  the  deceased  had  agreed  to 
transfer  to  the  copartnership. 

This  is  a  joint  cause  of  action,  though,  in  addition 
and  perhaps  solely  by  way  of  abundant  caution, 
['j  the  plaintiffs  severally  and  individually  joined  in 
the  prayer  for  relief. 

There  can  be  no  objection  to  this  in  a  court  of 
equity.  But  if  there  were,  and  it  is  not  intended 
P]  here  to  decide  the  point,  the  complaint  would  still 
have  to  be  sustained  against  the  first  objection 
(specified  by  the  defendants  in  their  demurrer,  if,  after 
rejecting  all  the  plaintiffs  claim  severally  and  individ- 
ually as  surplusage,  the  remaining  allegations  suffi- 
ciently show  a  joint  cause  of  action  of  some  sort,  and 
this  they  do  so  far  as  the  first  ground  of  the  demurrer 
is  concerned. 

There*  being  no  misjoinder  of  parties  plaintiff,  the 
next  question  presented  by  the  appeal  is  whether  the 
complaint  set  forth  facts  sufficient  to  constitute  a  joint 
cause  of  action  in  the  plaintiffs. 

A  contract  of  copartnership  is  a  personal  contract, 
and  does  not  extend  beyond  the  life  of  the  contracting 
parties,  except  by  express  terms.  There  is  no  proof 
here  of  such  express  terms.  True,  the  complaint  avers 
that,  by  the  provisions  of  the  copartnership  agreement, 
and  of  agreements  thereunder  between  the  plaintiffs 
and  the  defendants,  the  plaintiff  Henry  Berolzheimer 
was,  upon  the  death  of  Reckeudorfer,  appointed  sole 
manager  of  the  copartnership  business.  But  whether 
this  was  done  for  the  purpose  of  continuing  the  busi* 
Bess^  or  of  winding  it  up,  it  is  not  stated.  Assuming^ 
however,  that  it  was  done,  as  the  defendants  contend, 
for  the  purpose  of  continuing  the  business,  the  aver- 
ment is  not  equivalent  to  an  allegation  that  the  origi- 
nal contract  of  copartnership  provided  for  a  continue 
ance  of  the  business  after  the  death  of  Reckeudorfer 
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in  such  a  way  as  to  make  the  defendants  partners  in 
the  place  of  Reckendorfer.  This,  even  upon  the 
assumption  stated,  leaves  the  plaintiffs  presumptively 
as  surviving  partners,  with  the  right  as  such  to  con- 
tinue the  copartnership  business  for  an  indefinite  period 
of  time  with  Henry  Berolzheimer  as  sole  manager.  As 
such  they  are  presumptively  entitled  to  the  possession 
of  the  property  and  the  assets  of  the  copartnership. 

But  even  if  the  defendants  occupied  the  position  of 

partners  as  fully  as  Reckendorfer  would  fill  it,  if 

[*]    he  were  still  alive,  it  would  not  follow,  from  that 

alone,  that  the  plaintiffs,  upon  the  facts  set  forth, 

can  only  sue  for  a  dissolution  and  an  accounting. 

A  dissolution  is  the  most  far  reaching  and  radical 
remedy  between  partners,  and  a  court  of  equity  will 
not  force  partners  into  a  dissolution,  if  justice  can  be 
done  without  resorting  to  this  extreme  step  (Trap- 
hagen  v,  Burt,  67  iT.  Y.  30  :  CoUyer  on  Partnership^ 
839-346/  Lindley  on  Partnership^  752,  763). 

In  Crater  v.  Bininger  (46  N,  T.y  549),  it  was  even 
held  that  if  the  obligation  or  contract,  though  relat- 
ing to  the  partnership  business,  is  separate  and  dis- 
tinct from  all  other  matters  in  question  between  the 
partners,  and  can  be  enforced  without  going  into  the 
partnership  accounts,  an  action  at  law  will  lie  by  one 
partner  against  his  copartner. 

The  case,  therefore,  comes  down  to  this:  The 
plaintiffs,  as  surviving  partners,  and  having  as  such, 
by  special  contract,  the  right  to  continue  the  copart- 
nership business  for  an  indefinite  period  of  time,  after 
and  notwithstanding  the  death  of  Reckendorfer,  show 
that  Reckendorfer,  the  deceased  partner  and  former 
manager,  acquired  in  his  lifetime  the  title  to  certain 
patents  with  moneys  of  the  copartnership  and  for  the 
use  of  the  copartnership  ;  that  he  held  such  title  for 
convenience  sake  in  his  individual  name;  that  he 
agreed  to  assign  the  same  to  the  firm;  that  he  died 
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without  having  done  so ;  that  upon  his  death  the  said 
title  went  to  the  defendants  as  his  executors,  who  have 
no  right  to  retain  the  same  or  to  participate  in  the 
management  of  the  business ;  that  an  assignment  of 
said  title  to  theiirm  was  duly  demanded  by  the  plain- 
tiffs from  the  defendants  and  refused,  and  that  such 
[*]  assignment  is  necessary..  This  constitutes  a  good 
equitable  cause  of  action. 

If  it  were  necessary,  which  I  do  not  think  it  is,  for 
the  complaint  to  set  forth  facts  and  circumstances 
[']  which  show  affirmatively  that  some  interest  of  the 
plaintiffs  jointly,  or  of  the  firm,  is,  or  is  likely  to 
be,  affected  by  the  title  being  in  the  defendants  as 
executors,  rather  than  in  the  firm,  then  the  death  of 
Beckendorfer  and  the  continuation  of  the  business^ 
and  the  devolution  of  the  management  thereof,  as 
above  stated,  would  of  themselves  be  enough.  They 
would  of  themselves  furnish  a  sufficient  reason  why 
the  defendants  should  be  compelled  to  carry  out  the 
agreement,  which  not  only  was  positively  made  by 
their  testator,  but  which  the  law  would  imply  if  it  had 
not  been  expressly  made.  The  case,  as  presented  by 
the  complaint,  does  not  involve  a  mere  question  of 
possession.  It  involves  the  question  of  title.  Defend- 
ants do  not  only  hold  the  possession  of  the  patents, 
but  the  sole  and  exclusive  title  to  them.  A  patent  is 
a  species  of  property,  the  title  to  which  is  document- 
ary and  of  record.  It  cannot  pass  by  mere  delivery, 
but  a  change  in  title  must  be  by  deed  of  assignment. 
As  the  patents  in  question  now  stand,  though  they 
were  purchased  with  the  moneys  of  the  firm,  and  for 
the  use  of  the  firm,  the  defendants  wrongfully  retain 
the  title  to  them  in  their  individual  names,  and  can 
at  any  time  deprive  the  plaintiffs  of  all  their  rights 
therein  by  an  assignment.  This  is  a  sufficient  equity 
calling  for  the  interposition  of  the  equitable  powers 
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of  the  conrt,  because  no  adequate  remedy  for  its  pro- 
tection exists  at  law. 

The  complaint  demands  an  assignment  of  the  pat- 
ents, &c.,  only  to  the  firm.  In  investing  the  firm 
with  the  title,  the  defendants  only  place  it  where  it 
belongs  and  where  it  will  be  held  for  the  benefit  of  the 
estate  they  represent,  as  well  as  for  the  benefit  of  the 
plaintiffs. 

In  every  aspect  that  may  be  taken  of  the  complaint, 
a  joint  equitable  cause  of  action  is  sufficiently  set 
forth. 

If  there  are  facts  by  which  it  can  be  shown  that  the 
demand  made  by  the  plaintiffs  upon  the  defendants 
for  assignments,  &c.,  as  pleaded,  was,  after  all,  not  a 
proper  or  sufficient  one,  because,  under  the  peculiar 
circumstances  of  the  case,  the  plaintiffs  should  have 
the  assignments,  &c.,  prepared,  and  then  tendered  them 
for  execution.  Snch  facts  and  circumstance^  should 
be  pleaded  by  way  of  answer  to  the  complaint.  On  a 
demurrer  which  admits  the  allegations  of  the  com- 
plaint, they  cannot  be  anticipated. 

Both  grounds  of  the  demurrer  having  been  found 
to  be  untenable,  the  judgments  and  the  order  appealed 
from  should  be  reversed,  with  costs,  and  the  plaintiffs 
should  have  judgment  upon  the  demurrer,  with  costs, 
with  leave,  however,  to  the  defendants  to  answer  upon 
payment  of  all  the  costs  aforesaid. 

Van  Vorst,  J.,  concurred. 
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SuPRKME  Court,  First  Department,  General  Term, 
January,  1885. 

§  14- 

Attomey^Hu  duty  a»  an  officer  of  the  court^When  to  furnish  addreta 
of  client, — lAtibilUy  for  costs, 

Ao  attorney y  as  an  officer  of  the  court,  is  bound  to  deal  with  it  in  all 
respects  without  reserve  and  to  obey  its  orders  implicitly,  unless 
appealed  from  and  reversed  on  appeaL 

Where  an  attorney  for  the  plaintiff  in  an  action  was  directed  by  an  order 
of  the  court  to  disclose  to  the  defendant's  attorney  the  then  present 
residence  or  abode  of  the  plaintiff,  that  an  injunction  order  might 
be  served  on  him,  and  such  attorney  presented  an  affidavit  stating 
the  plaintiff's  residence,  but  suppressed  important  facts  as  to  his 
whereabouts  with  the  apparent  intent  of  screening  his  client, — 
Held^  that  he  was  guilty  of  misconduct,  and  the  court  had  power  to 
and  did  properly  require  him  to  pay  the  costs  of  a  reference  to 
ascertain  the  whereabouts  of  the  plaintiff;  that  the  service  of  the 
injunction  being  very  important  to  the  protection  of  the  defendant's 
interests,  it  was  just  as  much  bis  duty  to  aid  in  the  administration 
of  justice  in  that  respect  as  it  was  to  protect  his  client's  interests. 

{Bedded  Janua/ry  8,  1885.) 

Appeal  by  plaintiff's  attorney  from  an  order  requir- 
ing him  to  pay  costs,  referee's  fees,  etc.,  of  a  reference 
to  ascertain  the  place  of  abode  of  plaintiff. 

The  opinion  states  sufficient  facts. 

Hamilton  Odell^  for  appellant. 

Samuel  UrUermeyer^  for  defendant-respondent. 

Brady,  J. — This  action  was  commenced  for  the 
dissolution  of  a  copartnership  and  an  accounting,  and 
the  summons  served  on  Jannary  13,  l683.  On  January 
27,  following,  an  order  was  obtained,  ex  parley  appoint- 
ing the  defendant  temporary  receiver  of  the  partner- 
ship effects  and  granting  an  injunction  restraining  the 
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plaintiff  and  his  attorney,  among  other  things,  from 
interfering  with  such  effects,  and  requiring  the  attor- 
ney to  show  cause  on  January  30,  why  he  should  not 
disclose  to  the  attorney  for  the  defendant  the  then 
present  residence  or  abode  of  the  plaintiff,  the  object 
of  which  undoubtedly  was  to  enable  him  to  serve  a 
copy  of  the  injunction.  The  motion  was  finally  argued, 
and  the  injunction  and  the  appointment  of  the  receiver 
made  permanent.  In  that  proceeding  the  plaintiff's 
attorney  made  an  affidavit  in  which,  among  other 
things,  he  stated  as  follows  : 

"I  further  aver  that  the  plaintiff's  residence  was 
formerly  No.  140  East  Fifty-eighth  street,  this  city, 
but  I  am  informed  that  his  residence  is  now  at  No.  317 
East  Seventy-ninth  street,  this  city,  and  I  am  further 
informed  that  these  facts  are  well  known  to  the  de- 
fendant." 

The  special  term,  also,  in  the  order  confirming  the 
appointment  of  the  defendant  as  recsiver  and  contain- 
ing the  injunction,  made  a  reference  to  Abram  Kling, 
Esq.,  to  take  proof  of  the  whereabouts  of  the  plaintiff, 
the  statement  of  his  attorney  as  to  his  residence  not 
being  satisfactory,  and  some  dispute  as  to  the  attor- 
ney's statement  having  arisen  and  being  urged.  The 
order  of  reference  is  not  before  us  on  this  appeal,  but, 
according  to  the  report  of  the  referee,  it  was  quite 
comprehensive,  because  it  provided  that  he  should 
take  proof  of  the  then  present  residence  or  abode  of 
the  i^laintiff  and  as  to  his  whereabouts,  and  also  testi- 
mony as  to  the  transactions  between  the  plaintiff  and 
his  attorney,  and  between  the  plaintiff  and  any  other 
person,  with  the  view  of  ascertaining  the  fact  as  to 
where  the  plaintiff  could  be  found,  and  also  to  examine 
such  witnesses  as  might  be  produced  before  him  in  re- 
spect to  other  facts  contained  in  the  affidavits  used  on 
the  motion,  which  resulted  in  the  order  of  reference. 

The  testimony  taken  by  the  referee  is  very  vola-' 
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minoQS,  extending  to  two  hundred  and  forty-five  pages 
and  upwards.  The  plaintiflE  was  represented  by  Ham- 
ilton Odell,  Esq.,  and  the  attorney  appeared  on  his 
own  behalf.  The  referee  found  that  the  defendant  had 
sought,  with  the  greatest  diligence,  to  ascertain 
the  whereabouts  of  the  plaintiff,  and  in  every  way 
known  to  him,  tried  to  discover  where  he  could  be 
found  ;  that  he  was  last  seen  in  the  city  New  York  on 
or  about  January  25,  1883,  at  the  corner  of  Fifth  ave- 
nue and  Forty-sixth  street,  in  front  of  the  residence 
of  and  in  company  with  his  attorney,  from  which 
place  he  proceeded  to  the  "  Windsor"  or  "Taylor^s" 
hotel,  in  Jersey  City  (the  hotel  being  known  by  both 
names  at  different  periods),  where  he  registered  under 
the  name  of  Bennett,  and  which  place  he  left  on  Jan- 
uary 26,  the  day  following.  The  referee  further  re- 
ported that  he  was  unable,  from  the  evidence  furnished 
him,  to  report  as  to  where  he  went  or  his  then  present 
whereabouts. 

An  examination  of  the  testimony  shows  that  it  was 
not  strictly  confined  to  the  chief  question  which  was 
designed  to  be  the  subject  of  investigation — namely, 
the  then  present  residence  or  whereabouts  of  the 
plaintiff — but  at  the  same  time  it  cannot  be  said  that 
the  referee  was  not  justified  in  taking  a  great  deal  of 
the  evidence  which  was  given  under  that  portion  of 
the  order  already  mentioned,  which  authorized  him  to 
examine  the  witnesses  produced  before  him  in  refer- 
ence to  such  other  facts  as  were  contained  in  the  affi- 
davits on  the  motion  which  resulted  in  the  order  of 
reference. 

The  statement  in  the  afiidavit  of  the  attorney,  as  to 
the  whereabouts  of  the  plaintiff,  was  disingenuous. 
It  was,  as  we  have  already  seen,  that  the  plaintiff^ s 
residence  was  at  317  East  Seventy-ninth  street  in  this 
city,  when  he  knew,  as  he  himself  admitted  during 
the  investigation  before  the  referee,  that  his  client  had 
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gone  to  Jersey  City,  and  was  staying  at  a  hotel  there, 
and  under  an  assnmed  name.  It  may  be  tme  that  at 
the  time  of  his  client's  departure  he  did  not  know  in 
what  direction  he  went,  and  it  may  be  trne,  also,  that 
at  the  time  of  his  examination  he  did  not  know  to 
what  place  his  client  had  gone  or  where  he  was  stay- 
ing ;  but  the  relations  existing  between  the  two,  and 
the  proceedings  between  them,  render  this  exceedingly 
improbable  and  certainly  justify  the  conclusion  that 
the  attorney  did  not  respond  to  the  application  made 
in  reference  to  the  whereabouts  of  the  plaintiff  as  he 
should  have  done,  and  as  he  was  bound  to  do  as  an 
officer  of  the  court. 

It  cannot  be  questioned  that  the  service  of  the 
injunction  upon  the  plaintiff  was  very  important  to 
the  protection  of  the  defendant's  interests,  and  it  was 
just  as  much  his  duty  to  aid  in  the  administration 
of  justice  in  that  respect  as  it  was  to  protect  his 
client's  interests.  As  an  officer  of  the  court,  he  was 
bound  to  deal  with  it  in  all  respects  without  reserve, 
and  to  obey  its  orders  implicitly,  unless  appealed  from 
and  reversed  on  appeal.  If  he  had  stated  in  his  affl.- 
davit,  that  his  client  had  resided,  and  he  believed,  con- 
tinued to  reside,  at  the  place  named  in  this  city,  but 
had  been  sojourning  in  Jersey  City  under  an  assumed 
name,  and  that  he  had  parted  froqoL  him  on  the  26th 
of  January,  and  then  stated  what  he  believed  as 
to  his  intentions,  his  conduct  would  have  appear^ 
upon  the  record  in  reference  to  the  subject  unimpeach- 
able. He  suppressed,  however,  these^important  facts, 
and  it  would  seem  with  the  intention  of  screening  his 
client.  In  his  zeal  he  may  have  supposed  that  this 
was  his  duty  professionally,  but  it  was  a  great  mistake 
if  he  entertained  any  such  view,  and  the  result  is  the 
imposition  of  costs  upon  himself  and  his  client  in  the 
proceeding  which  a  candid  and  honorable  revelation 
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wonld  not  only  have  avoided,  but  which  would  have 
redounded  to  his  credit  as  an  ofiScer  of  the  court. 

If  it  be  necessary  to  teach  the  lesson  that  a  member 
of  the  bar  belongs  to  a  high  and  honorable  profession, 
and  in  the  manner  in  which  that  instruction  has  been 
conveyed  by  the  result  of  this  proceeding,  it  must  be 
done.  The  court  has  power  to  impose  the  payment  of 
costs,  and  it  is  impossible  for  us  to  say,  with  any  jus- 
tice to  the  learned  judge  who  made  the  order  in  that 
respect,  that  the  discretion  vested  in  him  was  in  the 
slightest  degree  abused.  On  the  contrary,  we  think 
he  was  quite  justified  in  making  the  order,  notwith- 
standing that  it  must  be  admitted  some  of  the  evi- 
dence taken  would  seem  unnecessary  upon  the  main 
subject  which  the  reference  was  intended  to  inves- 
tigate. 

Under  these  circumstances,  there  is  nothing  left  for 
as  but  to  affirm  the  order. 

Ordered  accordingly. 

Davis,  P.  J.,  and  Dantsls,  J.,  concurred. 


Estate  of  LUTHER  DOCK,  Deceased. 

Bubbogate's  Coubt,  Kings  County,  Januaby,  1886, 

§§  2624,  3668. 

AdminktrtUum — CiUUioM^  how    9erved   on    non-retidmU — Temporoflry 
Utters  of  adminiitratunij  ie?ien  not  granted. 

The  only  way  in  which  a  surrogate's  court  can  acquire  jurisdiction  of 
non-residents,  is  by  voluntary  appearance  or  by  the  service  of  the 
citation  as  prescribed  by  section  2524  of  the  Code  of  Civil  Prooe- 
dnze,  i  «.,  by  publication  or  personally  without  the  State.    Service 
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of  a  citation  to  attend  application  for  letters  of  administration  upon 

a  non-resident  by  mail  thirteen  days  before  the  application  is  not 

sufficient. 
Temporary  letters   of  administration    cannot  be  granted  where    no 

application  for  letters  of  administration  in  chief  is  pending. 
(DecicUd  January  21, 1885.) 

Application  for  temporary  letters  of  administration 
on  the  estate  of  Lnther  Dock,  deceased,  by  the  South 
Brooklyn  Saw  Mill  Co. 

The  opinion  states  safiScient  facts. 

Manly  A.  Baymond^  for  petitioner. 

Tunis  O.  Bergen^  opposed. 

Bergen,  Surrogate. — The  petitioner  in  its  applica- 
tion alleges  that  Luther  Dock  was  a  resident  of  the 
city  of  Philadelphia,  and  died  there  on  February  6, 
1884,  leaving  a  widow  and  two  children,  and  leaving 
assets  in  this  State  unadministered  upon ;  that  peti- 
tioner is  a  creditor  of  the  estate ;  that  no  application 
])as  been  made  to  any  surrogate  in  this  State  for 
original  letters  of  administration  upon  the  estate  of 
decedent ;  and  asks  that  letters  of  temporary  adminis- 
tration be  granted  to  it,  to  enable  it  to  collect  its 
claim. 

It  is  objected  by  counsel  for  the  widow,  1st.  That 
the  service  of  citation  is  not  suflScient ;  and,  2d.  That 
the  court  has  no  power  to  grant  letters  of  temporary 
administration,  where  no  application  for  letters  of 
administration  in  chief  is  pending. 

It  appears  from  the  papers  submitted,  that  the  only 
service  of  citation  which  has  been  made  upon  the  next 
of  kin  of  the  deceased,  is  one  of  thirteen  days'  notice 
by  mail  upon  the  next  of  kin,  residing  in  the  city  of 
Philadelphia.  That,  in  my  opinion,  is  not  suflScient. 
The  only  way  in  which  the  court  can  acquire  jurisdic- 
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tion  of  non-residents  is  by  the  service  of  citation,  as 
prescribed  by  section  2524  of  the  Code  of  Civil  Pro- 
cedure,* or  by  voluntary  appearance. 

But  in  this  case,  I  think  that  such  application  can- 
not be  sustained,  as  there  is  no  proceeding  nor  applica- 
tion pending  for  letters  of  administration  in  chief. 

Subdivion  1  of  section  2668  of  the  Code  of  Civil 
Procedure  provides,  that  where  delay  necessarily 
occurs  in  the  granting  of  letters  testamentary  or  letters 
of  administration,  in  consequence  of  a  contest  arising 
upon  an  application  therefor,  or  for  probate  of  a  will, 
or  in  consequence  of  the  absence  from  the  State  of  an 
executor  named  in  the  will,  or  for  any  other  cause, 
temporary  letters  of  administration  may  issue. 

This  section  assumes  that  an  application  is  pending 
for  letters  of  administration  in  chief  before  temporary 
letters  will  be  issued. 

Temporary  letters  may  be  granted  where  a  delay 
necessarily  occurs  in  the  granting  of  letters  in  chief  in 
consequence  of  a  contest  arising  upon  the  application 
for  them. 

There  being  no  application  for  letters  in  chief  pend- 
ing, no  delay  can  occur  in  the  granting  of  them. 
Therefore,  the  application  for  temporary  letters  must 
fall. 

Motion,  therefore,  denied,  with  $10  costs. 

*  This  section  provides  for  service  by  publication,  or  personalljr, 
without  the  State. 
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SLOCUM,  Appellant,  v.  STODDARD,  Respondent, 

SuPBEME  Court,  Third  Department,  General 
Term,  November,  1884. 

§§  382,  414. 

Juitice's  judffment,^What  itatuU  of  Umitatian  appHeaNe  to^  twmtiM 
hef&re  Code  of  CitU  Procedure  took  effoA. ' 

Where  a  judgment  was  recovered  in  a  justice^s  court,  April  15,  1878, 
and  docketed  in  the  county  clerk^s  office,  August  17,  1880 — HM^ 
that  a  motion  made  in  1884  for  leave  to  Bue  thereon  was*  properly 
denied  ;  that  the  judgment  creditor,  not  having  resorted  to  bis 
remedy  witliin  two  years  after  the  Code  of  Civil  Procedure  took 
effect,  as  provided  in  section  414,  the  judgment  was  barred  by  the 
six  years^  statute  of  limitations,  prescribed  by  section  882,  subd. 
7  of  tiiat  Code,  at  che  time  it  was  docketed,  and  the  docketing  of 
the  judgment  could  not  give  it  vitality  ;  that,  notwithstanding  the 
judgment  was  recovered  before  the  Code  of  Civil  Procedure  took 
effect,  it  was  competent  for  the  legislature  to  shorten  the  statute  of 
limitations  applicable  to  it 

(Decided  Nof>ember,  1884.) 

Appeal  from  an  order  of  the  Saratoga  coanty  coart, 
denying  leave  to  prosecute  in  the  supreme  court  a 
judgment  recovered  in  a  justice's  court. 

The  judgment  in  question  was  recovered  April  15, 
1878,  and  a  transcript  of  it  was  filed  and  the  judgment 
issued  August  10,  1880,  and  docketed  in  the  county 
clerk's  oflSce  August  17,  1880.  The  judgment  had  not 
theretofore  been  docketed  in  any  county  clerk's  office. 
The  motion  which  resulted  in  the  order  appealed  from 
was  made  in  1884. 

J.  C.  Hulbertj  for  judgment  creditor-appellant*. 

i.  -S.  Putnam^  for  judgment  debtor-respondent 
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Landon,  J. — The  six  years*  statute  of  limitations 
prescribed  by  subdivision  7,  section  382,  Code  of  Civil 
Procedure,  in  which  to  commence  actions  upon  judg- 
ments  rendered  by  justices  of  the  peace,  had  expired 
before  the  transcript  was  tiled.  Notwithstanding  this 
judgment  was  recovered  before  the  new  Code  took 
effect,  it  was  competent  for  the  legislature  to  shorten 
the  statute  of  limitations  applicable  to  it  (Acker  v. 
•Acker,  81  JV.  T.  143).  Section  414  declares  that  ''  the 
provisions  of  this  chapter  apply  and  constitute  the 
only  rules  of  limitation  applicable  to  a  civil  action/' 
except  (among  other  cases),  as  to  ''a  person  entitled 
to  pursue  a  remedy  upon  a  judgment  when  this  act 
takes  eflfect."  (September  1,  1877.)  It  then  provides 
that,  notwithstanding  the  repeal  by  this  chapter  of  the 
former,  or  twenty  years'  limitation  applicable  thereto, 
if  such  person  resorts  to  his  remedy  within  two  years 
(that  is,  before  September  1,  1879),  the  old  statute 
shall  apply,  notwithstanding  its  repeal.  This  appel- 
lant did  not  resort  to  his  remedy  within  the  two  years, 
and  therefore  the  new  statute  applies  (People  v. 
French,  31  Hun^  617).  Docketing  the  judgment  could 
not  give  it  vitality. 

The  order  appealed  from  niust  be  affirmed,  with 
$10  costs  and  printing  disbursements 

Lbabned,  p.  J.,  concurred.  Bookes,  J.,  not  voting. 
Vol.  Vn.— 16 
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WALDEN,  Appellant,  v.  FROST,  Respondent. 

Supreme  Coubt,  Fifth  Department,  General  Term, 
January,  1886. 

§  3234. 

Judgment — Entry  of^  nihrni  one  party  reoaveri  damage  and  the  other 

eoits. 

Where  the  plaintiff,  in  an  action  on  contract,  recoTcred  a  verdict  for 
less  than  $50,  and  the  defendant  was  therefore  entitled  to  costs, — 
ffddy  that  but  one  judgment  could  properly  be  entered,  and  that 
based  upon  the  verdict ;  that  the  lesser  amount  should  be  set  off 
against  the  larger  of  the  sums  to  which  the  respective  parties  were 
entitled,  and  judgment  entered  for  the  difference  in  favor  of  the 
party  entitled  to  it. 

Where  the  plaintiff  in  an  action  had  a  verdict  in  his  favor  for  $44.09, 
and  the  defendant  was  entitled  to  $74.94  costs,  and  the  plaintiff 
entered  judgment  for  the  amount  of  his  verdict,  and  assigned  it  to 
his  attorney  in  consideration  for  Lis  services,  and  the  defendant 
thereafter  entered  judgment  for  costs, — Held,  that  a  motion  by 
defendant  for  an  order  setting  aside  both  judgments,  and  directing 
the  entry  of  one  judgment  for  the  residue  of  costs,  after  deducting 
the  amount  of  the  verdict,  was  properly  granted  ;  that  the  rule 
that  a  judgment  in  one  action  cannot  be,  by  motion,  set  off  against 
a  judgment  in  another  action,  of  which  there  has  been  a  bona  fide 
assignment  to  a  third  person,  does  not  apply. 

{Decided  January,  1885.) 

Appeal  by  plaintiff  from  an  order  of  the  Erie 
coanty  coart,  setting  aside  two  judgments  entered  in 
this  action,  and  directing  the  entry  of  one  judgment 
in  favor  of  defendant  for  $80.86 

The  opinion  states  all  relevant  facts. 

Jenkins^  Congdon  &  JenJcins^  for  plaintiff-appel- 
lant. 
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Adelhert  Mootj  for  defeDdant-respondent. 

Bradley,  J.— The  plaintiff  had  a  verdict  for  $44.09, 
and  judgment  was  entered  for  that  sum.  The  defend- 
ant was  entitled  to  costs,  and  another  judgment  was 
entered  for  $74.94  costs  in  his  favor. 

On  defendant's  motion  an  order  was  made,  setting 
aside  both  judgments  and  directing  entry  of  one  judg- 
ment for  the  residue  of  costs,  after  deducting  the 
amount  of  the  verdict. 

The  judgment  in  favor  of  the  plaintiff,  after  its 
entry,  and  before  the  judgment  was  entered  in  favor 
of  the  defendant,  was,  by  the  plaintiff,  assigned  to  his 
attorneys  in  the  action  in  consideration  of  their  ser- 
vices as  such  attorneys. 

The  plaintiflTs  counsel  contend  that  the  assignees 
of  the  judgment  are  entitled  to  protection,  and  that 
the  judgment  cannot,  on  motion,  be  set  off,  or  the 
amount  of  it  applied  in  satisfaction  pro  tanlo  of  the 
defendant's  costs. 

It  is  well  settled  that  a  judgment  in  one  action  can- 
not, by  motion,  be  set  off  against  a  judgment  in 
another  action,  as  against  a  third  person,  who  is  a 
bona  fide  assignee  of  the  latter  judgment  (Perry  v. 
Chester,  63  N.  T.  240  ;  Prouty  «.  Swift,  10  Hun,  232 ; 
Roberts  v.  Carter,  38  N.  Y.  107).  The  counsel  for  the 
plaintiff  seek  to  apply  that  rule  to  this  case,  and  with 
that  view  assert  that  the  judgment  was  assigned  before 
the  defendant's  judgment  was  entered,  and  therefore 
no  right  to  set  off  accrued  to  the  defendant  before  the 
assignment  was  made  (Pirmenich  v.  Bovee,  1  Hun, 
632). 

If  the  motion  here  was  to  set  off  judgments  in  two 
actions,  there  would  be  no  difficulty  in  supporting  the 
position  on  the  part  of  the  plaintiff  (Ennis  v.  Curry, 
22  Hun,  584;  S.  C,  61  How.  Pr.  1).  But  this  is  not 
that  case ;  there  were  two  judgments  entered  in  this 
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action,  when,  properly,  there  conid  be  only  one,  and 
that  based  upon  the  verdict  (Bunnell  v.  Griffin,  8  Abb. 
Pr.  39).  And  in  such  case  the  lesser  amoant  should 
be  set  off  as  against  the  larger  of  the  sams  to  which 
the  respective  parties  are  entitled,  and  the  judgment 
be  entered  for  the  difference  in  favor  of  the  party  enti- 
tled to  it  (Code  Civ.  Pro.  §  3234  ;  Johnson  v.  Farrell, 
10  Abb.  N.  C.  384). 

This  right  is  one  of  the  incidents  of  the  action 
which  is  superior  to  the  lien  of  the  attorneys  or  to  the 
effect  of  an  assignment.  It  is  the  right  of  either  party 
to  the  action  to  have  the  result  represented  by  the  dif- 
ference, and  to  thus  make  or  receive  payment  to  the 
extent  of  the  smaller  of  the  two  amounts  which  may 
be  awarded  to  them  respectively  in  the  action.  This 
rule  the  law  applies  to  actions,  and  is  not  disturbed  by 
the  Code. 

The  provisions  of  the  Revised  Statutes  (2  R.  S.  354, 
§  18)  relating  to  set-offs,  had  relation  to  actions  for 
that  purpose,  where  a  different  rule,  to  some  extent, 
prevailed  than  when  sought  by  motion  (Ennis  v.  Curry, 
22  Hun,  684). 

We  think  the  court  below  properly  disposed  of  the 
motion. 

The  order  should  be  affirmed. 

Babeeb,  Haight  and  Lewis,  JJ.,  concurred. 
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CROSBY  V.   THEDFORD. 

N.  T.  Court  of  Common  Pleas,  Gensbal  Term  ; 
April,  1886. 

§§  440,  1279-1281. 

Seniee  by  pfaUeatian.-^Ordm^for,  hy  tohom  made,--8vJlmii»ion  of  eon- 
trateny.^P&wer  &f  court. 

The  court  at  special  tenn  has  no  power  to  make  an  order  for  the  ser- 
Tice  of  the  summons  in  an  action  by  publication ;  it  should  be 
made  by  a  judge  of  the  court,  or  the  county  judge  of  the  county 
where  the  action  is  triable. 

Schumaker  o.  Grossman  (12  N.  T.  Weakly  Dig.  99}  followed. 

In  determining  controTersy  submitted  on  an  agreed  case,  the  court  is 
confined  to  the  facts  agreed  upon,  and  cannot  make  any  inferences, 
or  in  any  way  depart  from  or  go  beyond  the  statement  presented. 

Fearing  «.  Irwin  (55  N,  7.  486),  followed. 

The  specific  performance  of  a  contract  to  purchase  real  estate  will 
not  be  ordered  where  the  plaintiff^s  title  thereto  was  derived  from 
a  purchase  under  foreclosure  in  an  action  in  which  several  neces- 
sary defendants  who  did  not  appear  were  served  by  publication 
under  an  order  made  at  special  term  ;  the  objection  to  such  service 
is  jurisdictional. 

{Dtcided  AprU  18,  1885.) 

Submission  of  controversy  under  section  1279  of 
the  Code  of  Civil  Procedure. 

The  parties  to  this  controversy  on  September  27, 
1884,  entered  into  a  contract  whereby  the  plaintiff 
agreed  to  sell  to  the  defendant  and  the  defendant 
agreed  to  purchase  certain  real  estate  situate  in  the 
city  of  New  York.  The  plaintiff  asked  a  specific  per- 
formance of  that  contract,  and  the  defendant  claimed 
he  should  not  be  required  to  i)erform  because  of  the 
plaintiff^ s  alleged  inability  to  convey  a  good  title. 
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The  title  of  plaintiff  was  derived  from  a  pnrchase 
under  foreclosure  in  a  suit  in  which  several  necessary 
defendants  were  served  by  publication  under  an  order 
which  is  alleged  to  be  void  because  made  by  the  court 
at  special  term  (and  for  other  reasons). 

The  agreed  case  recited  that  ^'  the  summons  and 
complaint  were  by  the  court  at  special  term  September 
15,  1879,  ordered  to  be  served  on  the  defendants  John 
C.  Taylor,  and  George  S.  Taylor  as  executors  of 
Samuel  T.  Taylor,  and  on  Georgie  Taylor,  an  infant 
under  the  age  of  fourteen  years,  as  non-residents  by 
publication  once  a  week  for  six  successive  weeks,  etc., 
in  the  usual  form ;  such  publication  was  made  in  the 
two  newspapers  named  in  said  order."  The  agreed 
case  also  contained  a  copy  of  the  order  for  publication, 
the  affidavits  on  which  it  was  granted ;  and  proof  of 
mailing.  The  order  was  headed  as  follows:  ^^Ata 
special  term  of  the  supreme  court  of  the  State  of 
New  York  held  at  the  county  court-house  in  the  city 
and  county  of  New  York  on  the  16  day  of  September, 
1879,  present,  Hon.  Theodore  R.  Westbrook,  Justice ;" 
and  was  signed  **T.  R.  Westbrook,  J.  S.  C." 

Franklin  A.  Paddock  (  TF.  <6  W.  OaineSj  attorneys), 
for  plaintiff. 

Cited,  in  support  of  contention  that  the  order  was 
made  by  a  judge  and  that  the  si)ecial  term  caption 
should  be  disregarded :  Phinney  v.  Broschell,  80  Jf.  T. 
644. 

David  L.  Walter j  for  defendant. 

A  questionable  title  should  not  be  forced  on  a  pur- 
chaser ;  it  is  not  necessary  that  it  should  be  bad  ;  if  it 
is  questionable  the  purchaser  should  be  relieved  .  .  . 
Shriver  v.  Shriver,  86  Jf.  F.  684  .  .  .  The  court  has 
no  power  to  dismiss  the  submission  and  relieve  the 
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parties  from  the  effect  of  their  admissions.    Lang  v. 
Rupke,  1  DzieTj  701. 

Larrehore,  J. — This  case  is  presented  for  the  sub- 
mission of  a  controversy  upon  admitted  facts  under 
the  provisions  of  the  Code  of  Civil  Procedure.  The 
plaintiff  seeks  specific  performance  of  a  contract  for 
the  purchase  and  sale  of  real  estate.  The  defendant 
refuses  to  i)erform  his  part  of  the  contract  upon  the 
ground  that  the  plaintiff  cannot  convey  a  good  title. 
It  appears  from  the  record  that  he  acquired  his  title 
under  a  foreclosure  sale  in  which  action  some  of  the 
defendants  therein  were  served  under  an  order  for 
publication  made  by  the  special  term  of  the  supreme 
court  although  signed  by  a  judge  thereof. 

Section  440  of  the  Code  requires  that  such  an  order 
shall  be  made  by  the  judge  of  the  court  or  the  county 
judge  of  the  county  where  the  action  is  triable.  It 
was  held  in  Schumaker  v.  Crossman  (12  N.,T.  Weekly 
Dig.  99)  that  the  court  at  special  term  had  no  power 
to  make  such  an  order.  See  also  the  rulings  in  Heishon 
V.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.  278. 

Were  it  not  for  the  facts  admitted  in  the  case, 
among  which  it  appears  that  the  order  of  publication 
was  made  at  special  term,  we  might  be  inclined  to 
disregard  the  caption  of  the  order  and  regard  it  as 
within  the  requirements  of  section  440  of  the  Code. 
But  under  the  rulings  in  Fearing  v.  Irwin  (55  N,  T. 
486)  we  are  confined  to  the  facts  agreed  upon,  and  can 
make  no  inferences  or  in  any  way  depart  from  or  go 
beyond  the  statement  presented. 

The  question  presented  is  one  of  jurisdiction,  and, 
as  shown  by  the  submission,  one  of  the  requirements 
of  the  statute  has  not  been  complied  with.  While  a 
title  should  not  be  disturbed  upon  a  mere  technicality, 
it  must  be  shown  by  the  record  that  the  court  had 
proper  jurisdiction.     The  defendant  should  not  be 
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compelled  to  accept  a  qaestionable  title,  and  should  be 
relieved  from  the  contract  ot  September  27,  1884. 

Having  reached  thisconclnsion,  it  is  annecessary  to 
consider  the  other  qnestions  presented  in  the  case. 

Jadgment  is  ordered  in  defendant's  favor. 

J.  P.  Daly  and  Van  Hoesen,  JJ.,  concurred. 


ANSONIA  BRASS  &  COPPER  COMPANY,  Ap- 
pellant, V.  CONNOR,  KT  AL.,  Executors,  etc., 
.Respondents. 

Court  of  Appeals,  April,  1886. 

§§190,  191,  3194,  3195. 

Appeal — Bow  taken  from  affirmance  of  judgment  of  K  T.  city  court  hy 
the  court  of  common  pleas. 

Where  the  N.  Y.  court  of  common  pleas,  having  affirmed  a  judgment 
of  the  N.  Y.  city  court,  allows  an  appeal  to  the  court  of  appeals, 
such  appeal  should  be  in  form  from  the  determination  of  the  court 
of  common  pleas,  and  not  from  the  judgment  entered  in  the  city 
court  on  the  remittitur  sent  down  by  the  court  of  common  pleas. 

{I>eeided  April,  1885.) 

Appeal  from  a  judgment  entered  in  the  city  court 
'  of  New  York  on  affirmance  of  a  jadgment  thereof  by 
the  N.  Y.  court  of  common  pleas. 

The  opinion  states  all  relevant  facts. 

Marshall  P.  Stafford^  for  plaintiff-appellant. 

The  judgment  appealed  from  is  the  judgment  of 
the  court  of  common  pleas  for  the  city  and  county  of 
New  York.    Wilmore  t.  Flack,  96  N.  T.  620.    The 
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judgment  of  the  court  of  common  pleas  in  a  case  taken 
there  by  appeal  from  the  city  court,  is  to  be  found  only 
in  the  records  of  the  city  court.  Code  of  Ciml  Pro- 
cedure^ §§  3194,  3195  .  .  .  Nothing  is  a  judgment,  in 
the  strict  technical  legal  sense  of  the  term,  except  a 
formal  record  on  the  files  of  some  court.  .  .  .  An 
order  embodying  the  decision  of  a  court  is  not  itself  a 
judgment,  but  merely  a  warrant  and  guide  for  the 
clerk  of  a  court  to  enter  a  judgment.  Hollister  Bank 
V.  Vail,  15  N.  Y.  593 ;  Phipps  v.  Van  Cott,  4  Abb.  Pr. 
90 ;  Lee  v.  Ainslee,  4  Id.  463 ;  Ford  v.  David,  3  Id. 
886  ;  Bentley  v.  Jones,  4  How.  Pr.  335  ;  Ives  v.  Miller, 
19  Barb.  196 ;  Western  R.  R.  v.  Kortright,  10  How. 
Pr.  457  ;  Lawrence  v.  Farmers'  L.  &  T.  Co.,  15  Id.  57. 
In  like  manner,  a  remittitur  is  not  a  judgment  in  the 
limited  technical  sense  of  the  term,  but  is  merely  a 
warrant  and  direction  to  the  court  below,  for  entering 
a  judgment.  There  can  be  no  judgment  on  record  in 
the  common  pleas  in  such  a  case,  as  its  record  must  be 
sent  to  the  court  below.  Code  of  Civ.  Pro.  §  3194.  But 
a  remittitur  is  not  a  judgment  in  the  sense  of  some* 
thing  from  which  an  appeal  is  to  be  taken.  There  is 
no  appeal  from  a  remittitur.  Yet  a  remittitur  is  all 
there  is  until  the  clerk  of  the  court  below  proceeds  to 
enter  a  judgment  upon  it.  Knapp  v.  Roche,  82  N.  Y. 
866.  ..."  Statutes  giving  the  right  of  appeal  are 
always  liberally  construed  in  furtherance  of  justice, 
and  such  an  interpretation  as  will  work  a  forfeiture  of 
such  right  is  not  favored."  Pearson  v.  Lovejoy,  53 
Barh.  410.  .  .  .  Whatever  may  be  held  to  constitute 
the  judgment  of  the  court  of  common  pleas,  this  appeal 
is  from  that  judgment.  ...  A  notice  of  appeal  has  no 
purpose  or  legal  effect  except  to  notify  the  clerk  of  the 
court  in  what  case  to  make  a  return  and  what  papers 
to  include  in  the  return,  and  to  notify  the  opposing 
attorney  what  is  to  be  brought  up  for  review!  No 
special  form  or  language  is  requisite  in  a  notice  of 
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appeal.  It  is  sufficient  if  it  points  with  reasonable 
clearness  to  the  detennination  from  which  it  is  pro- 
posed to  appeal,  and  great  latitude  and  liberality  is 
always  indulged  in  construing  such  a  notice.  Jackson 
V.  Passitt,  12  Abb.  Pr.  281 ;  Sherman  v.  Wells,  14  Bow. 
Pr.  522;  People  v.  Tarbell,  17  Id.  120;  Van  Ingen  v. 
Snyder,  24  Hun,  83  ;  Wilson  v.  Allen,  3  How.  Pr.  369  ; 
Pickersgill  v.  Read,  7  Hu%  640 ;  Matter  of  Gates,  24 
Id.  181-2.  If  the  notice  of  appeal  misleads  no  one  it  is 
sufficient.  ...  If  this  court  should  hold  that  the 
remittitur  of  the  common  pleas  is  a  judgment,  and 
that  the  appeal  should  be  from  it,  then  the  notice  of 
appeal  should  be  construed  as  applying  to  that,  as  it 
could  not,  in  that  event,  apply  to  anything  else.  If  it 
should  be  held  that  the  order  of  the  common  pleas  is 
the  judgment  to  be  appealed  from,  then,  in  like  manner 
and  for  the  same  reason,  the  notice  of  appeal  should 
be  held  to  apply  to  that. 

Yanderpoel,  Oreen  <&  Cuming^  for  defendants- 
respondents. 

Rapallo,  J. — Judgment  was  rendered  in  favor  of 
the  defendant  by  the  city  court  (late  marine  court)  of 
the  City  of  New  York,  and  affirmed. by  the  general 
term  of  the  city  court.  On  appeal  to  the  court  of 
common  pleas,  that  court  affirmed  the  judgment  and 
granted  leave  to  the  plaintiff  to  appeal  to  this  court 
from  the  judgment  to  be  entered  on  the  decision  of 
the  court  of  common  pleas.  An  order  of  affirmance 
was  entered  in  the  court  of  common  pleas,  and  after- 
ward, on  the  3d  of  June,  1884,  a  judgment  was  entered 
in  the  city  court  reciting  that  a  remittitur  had  been 
sent  down  from  the  court  of  common  pleas  and  mak- 
ing the  judgment  of  the  court  of  common  pleas  the 
judgment  of  the  city  court.  Thereupon  the  plaintiff 
served  notice  of  appeal  to  this  court  from  the  judg- 
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ment  entered  in  the  oflBce  of  the  clerk  of  the  city  court 
in  this  action  on  the  3d  of  Jane,  1884,  no  reference 
being  made  in  the  notice  of  appeal  to  the  judgment  or 
order  of  the  court  of  common  pleas.  The  respondent 
now  takes  the  point  that  no  appeal  lies  to  this  court 
from  a  judgment  of  the  city  court,  and  that  the  appeal 
should  have  been  from  the  determination  of  the  court 
of  common  pleas  at  general  term. 

Section  190  of  the  Code  of  Civil  Procedure  gives 
jurisdiction  to  this  court  to  review  upon  appeal  actual 
determinations,  made  at  general  term  by  the  supreme 
court  or  either  of  the  superior  courts,  and  no  others. 
To  this  right  of  appeal  there  are  several  exceptions 
which  are  enumerated  in  section  191,  one  of  which  is, 
that  an  appeal  cannot  be  taken  in  an  action  commenced 
in  the  marine  court  unless  the  court  below  allows  the 
appeal. 

The  court  below  in  the  present  case — viz.,  the  court 
of  common  pleas — did  allow  the  appeal,  but  we  think 
that  the  appeal  should  have  been  in  form  from  the 
judgment  rendered  by  the  court  of  common  pleas, 
there  being  no  authority  in  the  Code  to  appeal  to  this 
court  from  a  judgment  of  the  marine  or  city  court. 
The  judgment  reviewable  in  this  case  is  that  set  forth 
in  the  remittitur  sent  down  to  the  city  court. 

The  appeal  in  the  form  in  which  it  has  been  taken 
is  sought  to  be  justified  by  the  provisions  of  section 
3194,  which  requires  that  the  judgment  or  order  of  the 
appellate  court  be  remitted  to  the  court  below  to  be 
enforced,  and  section  3195,  which  directs  that  upon 
an  appeal  to  the  court  of  appeals,  the  notice  of  appeal 
and  undertaking  must  be  filed  with  the  clerk  of  the 
marine  court,  who  must  transmit  the  necessary  papers 
to  the  court  of  appeals. 

This  direction,  however,  is  not  sufllcient  to  estab- 
lish that  the  appeal  should  be  taken  from  the  judg- 
ment of  the  marine  court  entered  upon  the  remittitur. 
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If  the  appeal  could  properly  be  taken  from  that  judg- 
ment, the  direction  to  file  the  notice,  &;c.,  in  the  office 
of  the  clerk  of  the  marine  court  would  not  be  neces- 
sary, for  the  general  provision  would  apply  that  no- 
tice of  appeal  must  be  served  upon  the  clerk  with 
whom  the  judgment  appealed  from  is  entered  by  filing 
it  in  his  office  (section  1300).  The  special  direction  to 
file  the  notice  in  the  office  of  the  clerk  of  the  marine 
court  is  given  for  the  very  reason  that  the  appeal  is 
not  to  be  taken  from  the  judgment  entered  in  his 
office,  though  he  has  the  custody  of  the  record. 
The  appeal  should  be  dismissed. 

All  concurred,  except  Andrews  and  Eabl,  JJ., 
dissenting. 


BOUGHTON,  Respondent,  v.  BOGARDUS,  as  Ad- 
MiNiSTATRix,  ETC.,  of  GEORGE  C.  BOGARDUS, 
Deceased,  Appellant. 

Supreme   Court,    Fifth   Department  ;    General 
Term,  January,  1885. 

§  829. 

Evidence — Astopereonal  traneaction  with  defendanf^e  decedent, — BffeA 
of  receipt  in  full. 

A  receipt  '*  in  full  of  all  demands  of  whatsoever  nature  or  kind  up  to 
date,"  unexplained  or  uncontradicted,  is  conclusive  evidence  of  pay- 
ment for  services  rendered  prior  to  its  date.[*] 

In  an  action  against  an  administrator,  testimony  of  the  plaintiff  that 

a  receipt  put  in  evidence  by  the  defendant  to  show  payment,  had 

been  changed  since  the  plaintiff  delivered  it  to  the  defendant's 

intestate,  is  testimony  relating  to  a  personal  transaction  of  the 

'  plaintiff  with  the  deceased, [']  and  inadmissible. [^] 
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Where,  in  an  action  against  an  admioistratriz  for  services  rendered 
her  decedent,  after  the  plaintiff  had  read  various  entries  from  her 
account-book,  showing  payments  by  the  defendants  testator  to  her, 
her  counsel  asked  her  the  following  question  :  **  That  is  all  he  ever 
paid  you,  except  the  $50  you  gave  him  a  receipt  for  ?"  and  she 
answered,  '*!  noted  down  everything  as  he  paid  if — Eddy  that 
this  testimony  was  incompetent  and  its  admission  error.  ['] 

An  objection  to  evidence  **  as  incompetent,  under  section  829  of  the 
Code  of  Civil  Procedure"  is  sufficiently  broad  and  specific. ['] 

{Bedded  January,  1885.) 

Appeal  from  a  judgment  of  the  Monroe  county 
court  entered  upon  the  report  of  a  referee,  in  favor  of 
respondent  against  appellant,  as  administratrix,  &c., 
for  the  sum  of  $366.16,  damages,  besides  costs. 

The  action  is  for  services  rendered  by  respondent 
as  a  housekeeper  for  George  C.  Bogardus,  deceased, 
for  two  different  terms,  the  first  commencing  January 
27,  1879,  and  ending  February  7,  1882,  and  again  com- 
mencing July  17,  1882,  continuing  to  and  including 
October  24,  1883,  at  the  agreed  price  of  three  dollars  a 
week.  The  defendant's  answer  denies  the  indebted- 
ness, pleads  a  counter-claim,  and  also  payment. 

After  the  joinder  of  issue,  and  before  trial,  George 
G.  Bogardus  died,  and  the  appellant,  Catherine  Bogar- 
dus, having  been  appointed  administratrix  of  his 
estate,  was  substituted  as  defendant. 

Other  facts  are  stated  in  the  opinion. 

J.  8.  Oarlock^  for  defendant-appellant. 
Oeorge  H.  Humphrey^  for  plaintiff-respondent. 

Lewis,  J.— Plaintiff  established  the  rendition  of  the 
services  as  claimed  in  her  complaint,  and  that  for  the 
term  ending  February  7,  1882,  they  amounted  to  the 
sum  of  $472.28,  and  for  the  term  commencing  July  17, 
1882,  after  deducting  ten  weeks  the  plaintiff  was  ab- 
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sent,  to  the  sum  of  $168.  The  main  question  litigated 
was,  whether  the  sum  of  $472.28  for  the  first  term  of 
services,  had  been  paid  by  the  deceased. 

The  defendant  claimed  it  had,  and  to  prove  such 
payment  produced  upon  the  trial  a  receipt,  and  after 
proving  its  execution  by  plaintiff,  and  its  delivery  by 
her  to  the  deceased,  read  the  same  in  evidence  in  the 
words  and  figures  following  : 

"Received  of  G.  C.  Bogardus,  Sr.,  $50,  in  full  of 
all  demands  of  whatsoever  nature  or  kind,  up  to  date, 
February  11,  1882. 

*'P.  A.  BOUGHTON." 

This  instrument,  unexplained  or  uncontradicted, 

bearing  date  as  it  does  after  the  performance  of 

[*]    the  first  term  of  service,  was  conclusive  evidence 

that  the  plaintiff  had  received  payment  therefor 

(17  Sow.  Pr.  432  ;*  1  Oreenlea/  on  Evidence,  §  305). 

If  this  sum  had  in  fact  been  paid,  then  the  indebt> 
edness  of  the  estate  to  plaintiff,  after  deducting  the 
sum  of  $80.50, — which  it  was  admitted  upon  the 
trial  had  been  paid  to  apply  upon  the  services  rendered 
for  the  term  commencing  July  17,  1882, — left  due 
the  plaintiff  less  than  $100.  Plaintiff,  to  break  the 
force  of  this  receipt,  was  permitted  to  testify,  not- 
withstanding the  objection  of  the  defendant,  that 
this  receipt  had  been  changed  since  its  delivery  by 
her  to  the  deceased.  She  was  asked  the  following 
question  : 

Question  by  Mr.  Humphrey : — ''Please  state  what, 
if  anything,  has  been  done  to  that  receipt  since  you 
signed  it  and  delivered  it  to  the  intestate?" 

Objected  to  by  Mr.  Davidson  '*  as  incompetent  un- 
der section  829  of  the  Code  of  Civil  Procedure." 

Court  rules  that  testimony  allowed  so  far  as  it  does 

*  Lambert  t>,  Seely. 
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not  relate  to  any  personal  transaction  or  commanica- 
tion  to  the  deceased. 

A.  "  'In  full  of  all  demands  of  whatsoever  nature 
or  kind  up  to  date,  February  11, 1882,'  has  been  added 
since.  That  was  added  after  be  took  it  from  my  hands. 
Those  were  not  on  when  I  signed  it." 

Defendant's  counsel  moved  to  strike  out  the  answer 
as  incompetent  under  section  829  of  the  Code  of  Civil 
Procedure. 

Motion  denied,  and  exception  duly  taken  by  de- 
fendant. 

The  objection  was  suflSciently  broad  and  speci- 
[*]  fie.  It  indicated  to  the  court  that  defendant 
claimed  that  the  witness,  being  a  party  to  the 
action,  was  not  competent  to  testify  upon  the  subject 
of  the  receipt,  as  it  related  to  a  personal  transaction 
with  the  defendant's  intestate  (Sandford  v.  EUithrop, 
05  N.  T.  52). 

It  was  so  understood  by  the  referee,  as  appears  by 
what  followed.  In  answer  to  the  objection,  the  referee 
said: 

'^  Court  holds  that  testimony  allowed  so  far  as  it 
does  not  relate  to  any  personal  transaction  or  commu- 
nication to  the  deceased." 

After  the  answer  of  the  witness  was  given,  speaking 
to  a  personal  transaction  with  the  deceased,  the  defend- 
ant at  once  moved  to  strike  out  the  answer  as  incom- 
petent under  section  829  of  the  Code.  Motion  was 
denied  and  exception  duly  taken.  The  execution  and 
delivery  by  the  plaintiff  to  the  deceased  of  this 
PJ  receipt,  was  clearly  a  personal  transaction  between 
her  and  deceased. 

The  administratrix  produced  the  paper.  It  was  a 
receipt  in  full  of  all  demands  plaintiff  had  against 
deceased  to  its  date,  showing  that  he  had  paid  her  in 
full  for  the  iirst  term  of  services.  The  plaintiff  is  per- 
mitted by  her  own  evidence  to  change  the  effect  of 
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this  receipt  so  that  it  becomes  simply  a  receipt  for  $60. 
If  she  were  a  competent  witness  to  change  its  import 
and  meaning  in  one  particular,  she  was  competent  to 
alter  it  into  anything  she  chose,  or  to  destroy  its  effect 
altogether.  If  a  witness  had  testified  upon  the  trial 
to  being  present  at  the  payment  of  the  $60  by  deceased 
to  plaintiff,  and  that  plaintiff  then  stated  to  deceased 
that  the  payment  was  in  full  of  all  demands  to  date, 
it  would  not  be  claimed  that  plaintiff  was  a  competent 
witness  to  contradict  the  evidence. 

The  referee,  as  appears  from  his  report  and  opinion, 

gave  to  this  receipt  the  force  and  effect  simply  of  a 

receipt  for  $60.  The  only  evidence  tending  to  establish 

that  it  was  not  in  fact  what  it  purported  to  be, 

[*]    was  this  testimony  of  the  plaintiff.    The  referee 

erred  in  the  admission  of  this  evidence. 

After  the  plaintiff  had,  under  the  objection  of  de- 
fendant, read  various  entries  from  her  account-book 
showing  payments  by  the  deceased  to  her  to  apply  in 
part  payment  for  her  services,  her  counsel  asked  her 
the  following  question : 

''  That  is  all  he  has  ever  paid  you  except  the  fifty 
dollars  you  gave  him  a  receipt  for  ?" 

This  question  was  objected  to  by  defendant  as 
[•]  incompetent  under  section  829  of  the  Code.  The 
objection  was  overruled  and  exception  duty  taken. 
The  witness  answered :  "I  noted  down  everything  as 
he  paid  it'."  This  evidence  was  incompetent,  and  the 
admission  of  it  was  error. 

It  tended  to  contradict  the  claim  of  defendant  that 
the  deceased  had  paid  her  a  larger  amount  of  money. 

Judgment  should  be  reversed  and  a  new  trial 
granted,  before  another  referee,  costs  to  abide  the 
event. 

Babker,  p.  J.,  Haioht  and  Bbadley,  JJ.,  con- 
curred. 
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Estate   op  ANDREW   HOOD,  Deceased. 

Court  of  Appeals,  Mabgh,  1886. 

§§  2514,  2684,  et  seg. 

Executor — Bemowil  of  for  mueonduet  and  waste — token  hecomes  truetee — 
PeTideney  of  former  cuitionfor  same  cause — Appeal. 

Where  a  trust  was  created  by  a  will  in  reference  to  certain  portions 
of  an  estate,  but  the  executors  were  not,  in  any  part  of  it,  desi/^nated 
as  trustees,  except  in  the  concluding  clause,  in  wliich  the  testator 
declared  that  he  tliereby  appointed  his  wife  and  son  to  be  executors 
of  his  will  and  trustees  under  the  same, — SM^  that  it  was  evident 
from  the  language  of  the  will  that  the  testator  did  not  intend  that 
the  persons  named  should  act  as  trustees  alone,  and  aside  from  the 
power  conferred  upou  them  as  executors;  that  a  decree  made  upon 
the  settlement  of  the  accounts  of  one  of  the  executors,  providing 
that  ''said  executors  should  hold  and  invest  *' certain  moneys 
'*  pursuant  to  the  powers  and  directions  in  said  last  will  and  testa- 
ment/' did  not  terminate  his  executorship  and  make  him  only  a 
trustee  ;[',', '^1  that  even  if  under  the  will  it  was  possible  for  the 
executor  to  have  become  a  trustee,  he  could  not  have  done  so  until 
there  had  been  a  final  accounting  and  a  discharge  by  decree  of  the 
surrogate,  from  his  position  as  executor,  or  by  a  direction  in  the 
decree  that  he  take  and  hold  the  property  as  trustee,  and  by  his 
entering  upon  the  duties  of  trustee  as  distinctand  separate  from  his 
functions  as  executor.  [^] 

Johnson  v.  Lawrence  (95  N'.  T,  156)  followed ;[']  Laytin  «.  Davidson 
(05  Id,  263)  distinguished.  [^] 

A  judgment  denying  an  application  for  an  accounting  of  executor  on 
the  ground  that  a  decree  made  on  a  prior  accounting  was  prima 
facie  a  good  answer  to  the  petition  as  it  presumptively  embraced  all 
the  matters  as  to  which  the  executors  were  liable  to  account,  and 
that  if  new  facts  existed,  rendering  a  further  accounting  proper, 
they  should  have  been  averred  in  the  petition,  is  not  a  bur  to  a  pro« 
ceeding  to  remove  the  executor  for  misconduct  and  waste,  in  refer- 
ence to  the  estate.  [^] 

The  pendency  of  an  action  in  the  supreme  court  in  which,  among 
other  things,  the  removal  of  an  executor  for  misconduct  and  waste 
Vol.  VIL— 17 
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is  demanded,  and  in  which  it  has  been  held  that  the  court  has  not 
jurisdiction  to  grant  the  relief  demanded,  is  not  a  bar  to  a  proceed- 
ing in  the  surrogate's  court  to  remove  the  executor  on  the  same 
ground,  brought  by  a  defendant  in  the  action  in  the  supreme  court, 
who  was  an  infant  at  the  time  of  its  commencement.  [*J 

The  surrogate  alone  has  power  to  revoke  letters  testamentary  on  ac- 
couut  of  misconduct  and  waste  on  the  part  of  the  executor. [*J 

An  order  reversing  a  decree  of  a  surrogate  removing  an  executor  for 
misconduct,  etc.,  is  appealable  to  the  court  of  appeals.['*] 

Matter  of  Hood  (33  ffuHy  338)  reversed.  ['«] 

(Decided  March  3,  1885.) 

Appeal  from  order  of  the  general  term  of  tke 
supreme  court,  in  the  second  department,  reversing  a 
decree  of  the  surrogate  of  Westchester  county,  revok- 
ing letters  testamentary  issued  to  the  respondent, 
Frederick  Hood,  on  the  ground  that  he  had  wasted 
and  misapplied  trust  funds  in  his  hands  as  executor, 
etc. 

The  opinion  of  the  surrogate  is  reported  2  Dem. 
338 ;  that  of  the  general  term,  sub  nam.  Matter  of  Hood, 
83  Hun,  338. 

April  20,  1864,  the  last  will  and  testament  of 
Andrew  Hood,  who  had  departed  this  life  a  short 
time  before,  was  admitted  to  probate  by  the  surrogate 
of  Westchester  county,  and  letters  testamentary  issued 
thereon,  to  the  widow  and  son  of  the  deceased,  Maria 
Louisa  and  Frederick  Hood,  who  were  named  in  said 
will  as  executrix  and  executor.  In  January,  1869,  the 
executors  filed  an  account  of  their  proceedings,  and  a 
decree  was  entered  settling  the  same. 

In  1879  an  action  was  brought  in  the  supreme  court 
by  one  Andrew  Hood,  a  son  of  the  testator,  and  other 
children  of  the  decedent,  against  the  said  executor 
and  executrix  and  others,  in  which  this  petitioner  and 
appellant  herein  was  a  party  defendant,  to  compel  an 
accounting  by  said  executor  and  executrix,  and  to 
charge  the  executor,  Frederick  Hood,  with  funds  of 
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the  estate  alleged  to  hare  been  misapplied  and  con- 
verted by  him  to  his  own  nse,  afid  to  compel  his 
sureties  to  pay  the  sum  which  might  be  fouud  owing 
from  him  and  which  could  not  be  collected  from  him. 
An  interlocutory  judgment  in  favor  of  the  plaintiff 
was  reversed  by  the  court  of  appeals  (Hood  v.  Hood,  85 
Jf.  T.  561),  and  a  new  trial  ordered,  October,  1881,  but 
such  new  trial  was  never  had,  and  the  action  is  still 
pending  undetermined. 

The  petitioner  herein  is  the  youngest  son  of  the 
deceased,  and  was,  at  the  time  of  the  accounting  above 
referred  to,  and  of  the  commencement  of  said  action, 
a  minor.  The  respondent  pleaded  the  pendency  of 
said  action  as  a  defense  to  this  proceeding. 

Further  facts  are  stated  in  the  opinion. 

John  J.  Macklin  {Roe  <fe  Madklin^  attorneys),  for 
petitioner,  appellant. 

The  decree  of  the  surrogate  in  the  accounting  in 
1869,  even  if  it  expressly  discharged  the  executors  as 
such,  would  be  unauthorized  (Johnson  v.  Lawrence, 
96  N.  F.  154) ;  and  the  rights  of  the  parties  would  not 
have  been  affected  by  his  holding  that  the  executors 
thereupon  ceased  to  be  executors,  and  became  trustees, 
and  directing  them  to  hold  the  fund  as  trustees  {Id.), 
.  .  .  The  duties  imposed  by  the  will  on  the  executors 
were  not  separate  and  distinct  from  their  duty  as 
executors.  Hall  v.  Hall,  78  N.  T.  535,  539 ;  Johnson 
t,  Lawrence,  95  Id,  154,  161, 163, 164  ;  Matter  of  Clarke, 
6  Redf,  466 ;  Matter  of  Starr,  2  Dem.  141,  143,  144. 
.  .  .  The  definition  of  testamentary  trustee  in  section 
2514,  subd.  6,  Code  of  Civil  Procedure,  only  puts  in 
statutory  form  the  well  settled  rule  that  an  executor 
may  also  be  a  testamentary  trustee  where  duties  are 
imposed  upon  him  separable  from  his  functions  as 
executor,  but  states  no  new  rule.    Matter  of  Clarke,  0 
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Redf.  466  ..  .  Slosson  i).  Naylor,  2  Dma.  257,  259 ; 
Matter  of  Starr,  2  Id.  141,  143.  .  .  -  The  pendency  of 
a  former  action  is  not  a  defense  aniess  the  complain- 
ants are  the  same  (Rogers  v.  King,  8  Paige^  211 ; 
Betts  t).  Cozine,  2  Barh.  Ch.  211) ;  and  unless  the 
court  in  the  former  action  could  grant  full  relief.  In 
re  Hood,  27  Hun^  579,  681,  and  cases  cited  by  Cullen, 
J. ;  Kenetz  v.  McNeal,  1  Denio^  436.  .  •  .  Where  an 
infant  is  a  party  to  an  action  brought  by  his  next 
friend,  as  complainant  or  a  defendant,  and  appearing 
by  a  next  friend,  he  may,  upon  becoming  of  age,  insti- 
tute a  new  action  on  his  own  behalf,  or  withdraw  from 
the  action  (see  1  Daniels  Chanc.  Pr.  65,  79,  89),  and 
the  pendency  of  the  former  action  is  no  defense.  Id. 
.  .  •  The  plea  of  the  pendency  of  the  former  action  is 
a  plea  in  abatement,  and  does  not  affect  the  merits. 
It  cannot  be  considered  by  the  surrogate  in  a  proceed- 
ing to  revoke  letters  testamentary.  If  the  allegations 
of  misconduct  are  not  denied  or  are  proved,  the  surro- 
gate must  revoke  the  letters.  Code  Civ.  Proc.  §  2687. 
See  In  re  McCarter,  94  N.  T.  558. 

E,  P.  Wilder^  for  executor,  respondent. 

The  court  of  appeals  has  frequently  recognized 
and  emphasized  the  distinction  between  the  func- 
tions of  an  executor  and  those  of  a  testamentary 
trustee,  even  when  both  were  vested  in  the  same  per- 
son. Lay  tin  «.  Davidson,  18  N.  Y.  Weekly  Dig.  564  ; 
Hurlburt  ».  Durant,  2  N.  T.  Civ.  Pro,  115  ;  see  also 
Perry  on  Trusts,  (3  ed.)  §§  262,  263  ;  Blake  v.  Blake, 
30  Hun,  469  ;  Woodruff  v.  Young,  31  Id.  420.  .  .  . 
The  pendency  of  the  action  in  the  supreme  court 
is  a  bar  and  defense  to  this  proceeding.  .  .  .  See 
Groshen  v.  Lyon,  16  Barb,  461,  cited  and  approved  ; 
Duffy  V.  Duncan,  32  Id.  689  ;  Dawley  v.  Brown,  65  Id. 
107 ;  Lewis  v,  Maloney,  12  Bun,  207 :  Vanderbilt  v. 
Vaudeibilt,  B4tBow.  Pr.  260  ..  .  Schuehlei?.  Keiman, 
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86  iT.  r.  273  •  .  .  ''If  resort  is  had  to  a  suit  in  equity, 
the  complainant  cannot  properly,  pending  that  suit, 
compel  an  accounting  as  to  the  same  matter  before  the 
surrogate,  for  the  defendant  cannot  be  required  to  ac- 
count before  two  tribunals  at  the  same  time."  Christy 
V.  Libby,  5  Abb.  Pr,  N.  8. 192  ;  Lewis  v.  Maloney,  12 
Hun^  207  .  .  .  where  the  former  action  is  brought  for 
the  benefit  of  all  the  parties  interested  in  the  estate, 
its  pendency  is  a  bar  to  proceedings  by  some  of  those 
parties  in  another  court  to  reach  the  same  result. 
Schuehlei).  Reiman,  86  iV.  T.  273 ;  see  Kerr  v.  Blodgett, 
48  Id.  66. 

Miller,  J. — ^The  principal  question  to  be  deter- 
mined in  this  case  is  whether,  after  the  decree  made 
in  the  accounting  before  the  surrogate  of  Westchester 
County,  on  January  6,  1869,  passing  and  settling  the 
accounts  of  the  executors  of  Andrew  Hood,  deceased, 
such  executors  became  trustees  under  the  will,  and 
were  responsible  only  as  trustees  for  all  acts  done 
after  that  time  relating  to  the  funds  of  the  estate. 

vTJpon  the  hearing  before  the  surrogate,  the  evidence 
showed  misconduct  on  the  part  of  one  of  the  executors, 
which  would  justify  removing  him  from  office  if  he 
acted  in  the  capacity  of  executor,  and  not  as  trustee. 

The  will  of  the  testator  contained  various  provis- 
ipns  conferring  authority  upon  the  executors  over  his 
estate,  and  invested  them  with  power  to  control  the 
same,  to  receive  and  pay  over  moneys  for  the  benefit 
of  the  legatees  therein,  and  to  make  a  disposition 
thereof.  The  testator,  among  other  things,  directed 
his  executors  out  of  the  proceeds  arising  from  certain 
bonds  and  other  personal  estate,  to  pay  oflf  a  certain 
mortgage  named,  and  out  of  the  net  income  of  said 
property,  or  the  net  income  of  any  securities  in  which 
ihe  price  of  the  same  might  be  invested,  to  pay  to  his 
wife  $2,000  a  year  as  long  as  she  lived,  and  after  other 
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provisions  not  necessary  to  be  stated,  he  directed  his 
executors  to  divid^  the  surplus,  if  any,  when  his 
youngest  child  arrived  at  the  age  of  twenty-one  years. 
After  the  death  of  his  wife  he  ordered  certain  real 
estate  to  be  sold,  if  not  previously  sold,  and  he  made 
a  disposition  of  the  proceeds  by  specific  bequests 
thereof.  By  a  subsequent  clause  he  devised  the  resi- 
due of  his  estate  to  the  executors,  to  sell  and  dispose 
of  the  same,  and  divide  the  proceeds  Into  as  many 
shares  as  he  should  leave  children,  paying  over  the 
income  to  each  child  until  it  attained  the  age  of  twen- 
ty-one years,  and  then  to  pay  over  the  principal.  In 
reference  to  certain  portions  of  the  estate,  the  will 
created  a  trust,  but  in  no  part  of  the  will  are  the  exec- 
utors designated  as  trustees  except  in  the  concluding 
clause,  in  which  the  testator  declared  that  he  thereby 
appointed  his  wife  and  son  to  be  executors  of  his  will 
and  trustees  under  the  same. 

It  is  evident  from  the  language  of  the  will  that  the 

testator  did  not  intend  that  the  persons  named 
[*]    should  act  as  trustees  alone  and  aside  from  the 

power  conferred  upon  them  as  executors,  and  in 
using  the  term  trustees  it  is  a  reasonable  inference 
that  he  intended  to  refer  to  his  executors  in  their  ac- 
tion under  the  trust  created  in  the  will.  He  made  no 
provision  by  which  he  declares  that  at  any  specific 
time  the  duties  of  executors  should  cease  and  after 
that  they  should  become  and  act  as  trustees  alone. 
Nor  does  the  decree  of  the  surrogate  in  1869,  made 

upon  the  settlement  of  the  accounts  of  the  execu- 
["]    tor  Frederick  Hood,  contain  any  provision  to  the 

effect,  that  from  the  time  of  that  decree  the  exec- 
utors ceased  to  act  as  such  and  thereafter  became 
trustees  or  indicate  any  intention  to  discharge  the  ex- 
ecutors. On  the  contrary  it  declares  *'  that  the  bal- 
ance of  said  moneys,  being  the  sum  of  $53,710,69,  said 
executors  shall  hold  and  invest  pursuant  to  the  powers 
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and  directions  in  said  last  will  and  testament,"  thus 
assuming  that  the  estate  then  was  and  wonld  continue 
in  their  handa  to  be  held  and  invested  by  them  as 
Buch  executors. 

In  the  absence  of  any  direction  in  the  will  of 
n     the  testator,  that  the  executors  should  become 
trustees,  no  reason  exists  why  the  executor  whose 
account  had  been  adjusted  and  settled  should  not  con- 
tinue to  act  in  that  capacity.     As  executor,  he  was 
authorized  to  hold  the  estate,  to  invest  and  pay  over 
the  moneys  and  the  income  arising  from  the  same  as 
directed  by  the  will,  and  as  a  portion  of  his  duties 
still  remained  unperformed  and  he  was  not  discharged 
by  the  decree,  there  is  no  valid  ground  for  claiming 
that  he  was  no  longer  executor  but  only  a  trustee 
entirely  divested  of  the  responsibilities  imposed  upon 
him  by  the  will  as  an  executor  of  the  testator's  estate. 
Even  if  under  the  will  it  was  possible  for  the  ex- 
[*]    ecutorto  have  become  a  trustee,  he  could  not  have 
done  so  until  there  had  been  a  final  accounting 
md  a  discharge  by  decree  of  the  surrogate  from  his 
position  as  executor,  by  a  direction  in  the  decree  or  that 
)e  take  and  hold  the  property  as  trustee,  and  by  his 
entering  upon  the  duties  of  trustee  as  distinct  and 
ieparate  from  his  functions  as  executor.     As  he  never 
vas  so  discharged  and  there  never  was  any  separation 
)f  the  estate  he  held  as  executor,  by  his  assuming  to 
lold  it  as  trustee  there  is  no  ground  for  the  position 
:hat  he  held  it  as  trustee  only.    When  the  decree  was 
nade  he  was  clearly  an  executor  and  held  these  funds 
n  his  hands,  and  was  liable  to  account  for  the  same  as 
mch.     His  misapplication  and  waste  of  the  funds  sub- 
sequently did  not  deprive  the  persons  entitled  to  the 
benefits  of  the  same  of  their  right  to  hold  him  respons- 
ble  as  an  executor,  or  relieve  him  from  liability  as 
luch.     As  he  held  them  as  executor  under  the  decree, 
ie  could  not  discharge  the  liability  thus  incurred  by 
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any  f atnre  investment.  At  the  time  of  the  decree  a 
portion  of  the  real  estate  had  not  been  disposed 
[']  of,  and  hence  the  executors  had  not  fully  per- 
formed their  functions,  and  their  duties  had  not 
terminated.  This  fact  is  a  complete  answer  to  the 
position  that  the  executors  became  trustees  after  th< 
decree  of  the  surrogate.  The  decree  only  fixed  th^ 
amount  after  the  payment  of  the  debts  and  legacies 
which  then  remained  due  and  payable,  but  did  not; 
determine  the  amount  of  the  residue  which  represented 
the  real  estate  which  was  not  sold,  or  provide  for  a 
separation  of  the  proceeds  thereof  from  the  other  por- 
tions of  the  estate,  nor  does  the  record  before  us  show 
that  such  separation  was  ever  made.  Nor  did  the  de- 
cree provide  for  the  amount  to  be  set  apart  under  the 
fourth  and  fifth  clause  of  the  will  for  the  benefit  of 
Louisa  Laurence.  It  also  appears  that  the  money  due 
on  the  bonds  and  mortgages  mentioned  in  the  schedule 
annexed  to  the  account  were  afterwards  paid  to  and 
received  by  the  executor,  and  a  portion  thereof  after- 
wards inveskted  by  him  as  such  executor,  and  that  at  a 
later  period  he  again  collected  the  same.  It  would 
thus  seem  that  Frederick  Hood  continued  to  act  as  ex- 
ecutor after  the  decree  of  the  surrogate  in  1869,  and 
it  is  difficult  to  see  any  valid  ground  for  the  contention 
that  he  was  not  acting  as  such  after  that  time,  but  was 
only  a  mere  trustee. 

In  Hood  V.  Hood  (85  N.  T.  661),*  which  related 
to  the  same  matter  now  in  controversy,  and  where 
the  facts  were  similar  to  those  presented  upon  this 
appeal,  it  was  held,  that  the  executor  was  bound 
to  account  for  the  personal  and  the  proceeds  of  the 
real  estate,  and  that  the  sureties  on  the  bond  given 
by  him  could  be  held  responsible  for  the  accounting, 
in  case  of  a  default,  in  a  proper  proceeding  against 

*  Reversing  B.  C,  19  Hun,  800. 
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him.  This  case  sustained  the  position  that  the  res- 
pondent at  the  time  complained  of  was  an  executor 
and  that  the  sureties  given  on  the  bond  by  him, 
as  such,  were  liable  for  any  failure  to  perform  the 
duties  imposed  upon  him.  Rapallo,  J.,  after  citing 
Stagg  V.  Jackson  (1  N.  T.  206)  as  analogous  to  the 
case  cited,  and  commenting  on  the  same,  says  :  *'In 
the  present  case,  therefore,  the  proceeds  of  land  sold 
were  legal  assets  in  the  hands  of  Hood,  as  executor, 
for  which  he  was  accountable  as  such,  and  consequently 
his  sureties  can  be  held  ultimately  responsible  for  the 
result  of  such  accounting." 

In  Johnson  v.  Lawrence  (95  N.  T.  155)  it  was  held 
that  when  the  duties  of  executor  and  trustee  were 
[•]  inseparably  blended,  they  were  not  entitled  to 
separate  commissions.  In  the  case  at  bar  there 
was  no  provision  in  the  will,  or  by  intendment,  that 
the  two  functions  were  to  be  separate,  nor  was  there 
any  severance  of  the  trust  fund  by  the  executor,  or  a 
judicial  decree  to  that  effect ;  and  the  case  cited  has  a 
direct  bearing  upon  the  question  considered. 

The  case  of  Lay  tin  v.  Davidson  (95  JV.  T.  263)  is 
not  adverse  to  the  views  already  expressed.     Trusts 
were  there  created  under  the  will,  and  the  decree 
[^    of  the  surrogate  directed   that  the  property  be 
held  by  the  executors  as  trustees. 
It  is  claimed  that  the  opinion  of  the  court  In  re 
Estate  of  Hood  (90  iV.  Z.  612)*  is  absolutely  conclu- 
sive as  against  this  proceeding.     The  i)etition  in  that 
case  was  by  the  appellant  and  others  for  an  account- 
ing, and  it  was  held  that  the  decree  of  1869  was 
[•]    prima  faciei  good  answer  to  the  petition,  as  it 
presumptively  embraced  all    the  matters  as  to 


♦S.  C,  15  N,  F.  Weekly  Dig.  507,  rev'g  27  Hun,  579  ;  S.  C,  15 
N.  T.  Weekly  Fig.  383;  see  Hood  v.  Hood,  1  Dem,  892,  where  the 
decision  referred  to  above  is  commented  on. 
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which  the  executors  were  liable  to  account,  and  that, 
if  new  facts  existed,  rendering  a  further  accounting 
proper,  they  should  have  been  averred  in  the  petition. 
In  the  present  case  the  proceeding  is  to  remove  the 
executor  for  misconduct  and  waste  in  reference  to  the 
estate  which  was  adjudged  to  be  in  his  hands  by  the 
decree  of  the  surrogate  jn  1869.  This  is  entirely  dif- 
ferent and  distinct  from  a  proceeding  for  an  account- 
ing, and  there  is  a  marked  and  plain  distinction  be- 
tween the  two  cases.  In  no  sense  can  the  proceeding 
in  the  case  cited  be  said  to  be  a  bar  or  an  interference 
with  the  present  application. 

There  is  no  ground  for  claiming  that  the  pendency 
of  the  action  in  the  supreme  court  in  Kings  county, 
[•]  in  which  the  petitioner  here  was  an  infant  defend- 
ant, is  a  bar  to  this  proceeding.  It  was  there 
held  that  the  court  had  no  jurisdiction  to  grant  the 
relief  demanded.  The  surrogate  alone  has  the  power 
to  revoke  letters  in  a  case  of  this  character.  Nor  was 
the  pendency  of  the  prior  proceedings  in  the  surro- 
gate's court  any  bar  to  this  proceeding. 

Numerous  objections  were  taken  to  the  rulings  of 
the  surrogate  upon  the  hearing,  but  we  are  unable  to 
discover  that  any  error  was  committed  by  him  in 
respect  to  any  of  them,  which  authorizes  a  reversal  of 
the  proceedings.  The  question  whether,  in  the  course 
of  the  administration  of  the  estate,  the  executor  could 
become  a  trustee  solely,  does  not  arise,  and  it  is  not 
intended  to  decide  the  flame. 

We  think  that  the  order  of  the  general  term 
["]    was  appealable,  and  that,  for  the  reason  stated, 
there    was    error   in    reversing    the    surrogate's 
decree. 

The  order  of  the  general  term  should  be  reversed 
and  the  decree  of  the  surrogate  aflJrmed,  with  costs. 

All  concurred.    Earl,  J.,  in  result. 
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WHITE  V.  KANE. 
N.  Y.  Superior  Court,  Generai.  Term,  April,  1886. 

§§  2750. 

DebU  of  teitatOT, — When  a  charge  an  real  eetate.— Title  of  detnaee  and 

purchaser  from  him,*— Title  of  widow  to  whom  lands  deoieed  how 

affected  by  assertion  of  right  to  dower. 

Where  a  derise  in  a  will  was  in  the  following  words,  '*  After  all  my 
lawful  debts  are  paid  and  discharged  I  give  devise  and  bequeath 
all  my  estate,  real,  personal  or  mixed  to  my  beloved  wife  .... 
for  her  sole  use,  benefit  and  behoof, " — Held^  that  the  testator's  law- 
ful debts  were  charged  upon  the  real  estate  so  devised,  but  the 
existence  of  these  debts  did  not  prevent  the  vesting  of  the  estate 
in  the  devisee  ;[>]  that  the  gift  of  the  land  was  to  her  individually 
and  not  as  executor,  and  she  had  the  right  as  devisee  to  convey  the 
same  ;[^]  that  she  would  be  entitled  to  receive  the  proceeds 
realized  on  the  sale  of  the  land,  but,  if  the  personalty  was  insuffi- 
cient to  pay  the  debts,  she  would  be  obliged  to  apply  these  proceeds 
of  the  real  estate  to  the  payment  of  the  debts,  [']  and  that  the  pur- 
chaser from  the  devisee  would  not  be  bound  to  look  to  it  that  the 
moneys  were  so  applied.  [^,^ 

Where  the  debts  of  a  testator  are  a  general  charge  on  real  estate 
devised  by  him^  the  charge  becomes  and  remains  a  lien  on  the 
devised  lands  and  runs  with  it  for  the  term  of  three  years,  in  the 
hands  both  of  the  devisee  and  of  a  purchaser  from  him,  [',^]  but 
after  three  years  the  land  is  discharged  of  the  lien  and  a  bona  fide 
purchaser  takes  the  same  free  and  discharged  from  the  debts.  [^] 

Where  a  testator  devised  all  his  property,  both  real  and  personal,  to 
his  wife  but  did  not  direct  that  it  be  in  lieu  of  dower,  and  his 
estate  was  insolvent,  and  said  devisee  on  her  accounting  as  exe- 
cutrix asserted  her  claim  '*  as  widow  to  dower  out  of  the  proceeds 
of  the  real  estate  when  sold,'' — Held^  that  the  devise  to  her  was  not 
necessarily  or  by  implication  inconsistent  with  her  claim  of  dower, 
and  that  her  title  to  the  real  estate  was  not  thereby  rendered 
defective.  [•] 

{Decided  April,  1885.) 
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■I  ■  I  ■■■■11 

Submission  of  controversy  on  agreed  statement  of 
facts. 

The  opinion  states  the  facts. 

I       Midi  F.  HaLl^  for  plaintiff. 

Weeks  &  Forster^  for  defendant. 

By  the  Court.— Van  Vorst,  J. — ^This  case  was  sub- 
mitted to  the  general  term,  on  a  statement  of  facts 
agreed  to  by  the  parties,  and  the  controversy  between 
them  arises  under  the  last  will  and  testament  of  John 
H.  White,  late  of  the  city  of  New  York,  deceased. 
The  first  clause  of  the  will  is  in  these  words : 

' '  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give,  devise  and  bequeath  all  my  estate,  real,  per- 
sonal or  mixed,  to  my  beloved  wife,  Lucy  E.  White, 
for  her  solo  use,  benefit  and  behoof  forever.' ' 

Mrs.  White  is  the  sole  executrix  of  the  will.  She 
has  contracted  to  sell  to  the  defendant  certain  real 
estate,  owned  by  the  testator  at  the  time  of  his  decease 
of  which  she  claims  to  be  seized  through  her  husband's 
will. 

The  plaintiff,  in  pursuance  of  the  contract  of  sale, 
tendered  to  the  defendant  a  deed,  such  as  was  re- 
quired by  the  agreement,  which  the  defendant  refused 
to  accept  and  fulfill  the  agreement  on  his  part,  on  the 
ground,  amongst  others,  that  the  lawful  debts  of  her 
husband  had  not  been  paid,  and  that  his  estate  was 
insolvent,  and  the  plaintiff  had  not  a  title  free  from 
incumbrances. 

The  testator  died  on  the  26th  of  February,  1877. 
On  the  21st  day  of  March,  1877,  his  will  was  proved 
before  the  surrogate  of  New  York,  and  on  the  same 
day  letters  testamentary  were  issued  to  the  plaintiff  as 
executrix. 

In  August,  1879|  the  executrix  filed  her  account 
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and  asked  for  a  final  settlement,  which  was  accom- 
plished, and  a  decree  made  in  November,  1879. 

The  contract  for  the  sale  of  the  real  estate  was  made 
between  the  plaintiff  and  defendant  on  the  14th  day 
of  July,  1884,  and  the  deed  was  tendered  and  refused 
in  September  of  that  year. 

By  force  of  the  language  of  the  testator's  will, 
[']  above  given,  his  lawful  debts  were  charged  upon 
the  real  estate  devised  to  his  wife.  The  existence 
of  these  debts,  however,  did  not  prevent  the  vesting 
of  the  estate  in  the  devisee.  Seized  of  the  estate,  she 
had  the  right,  as  devisee,  to  convey  the  land.  The 
gift  of  the  land  charged  with  his  debts  was  made  to 
her  individually,  and  not  as  executrix.  The  will  did 
not  clothe  the  executrix  with  a  power  of  sale.  The 
proceeds  realized  on  the  sale  of  the  land  she  would  be 
entitled  to  receive,  and  if  the  personalty  was  insuflScient 
to  pay  the  debts,  she  would  be  obliged  to  apply  these 
proceeds  of  the  real  estate  to  the  payment  of  the 
debts.  By  the  devise  to  her  of  the  lands,  subject  to 
the  payment  of  the  debts,  she  would  take  and  hold 
such  proceeds  for  the  purpose  of  paying  debts,  and 
they  could  be  reached  in  her  hands  to  that  end.  But 
the  purchaser  from  the  devisee,  in  good  faith,  would 
not  be  bound  to  look  to  it  that  the  moneys  were  so 
applied.  This  has  been  repeatedly  decided  in  the 
English  courts  (Elliot  v.  Merryman,  Barn.  l£l?ig.']  Ch. 
78).  A  late  case  is  Corser  v.  Cartwright,  which  went 
to  the  House  of  Lords  (See  7  B.  L.  Gas.  731). 

There  are  numerous  cases  in  the  courts  of  this 
state  which  bear  more  or  less  upon  this  subject.  It  is 
not  necessary  to  refer  to  any  case  other  than  Rej^nolds 
V.  Reynolds  (16  N.  Y.  267),  in  which  the  rule  is  stated 
in  harmony  with  the  English  cases,  that  ''where  a 
testator  devises  real  estate,  after  the  payment  of 
debts  and  legacies,  it  has  been  held  that  the  real  estate 
was  charged." 
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Where  there  is  a  charge  for  the  paymeni  ot 
[•]  debts  generally,  followed  by  specific  dispositions 
of  real  estate,  the  purchaser  is  not  bonnd  to  see  to 
the  application  of  the  purchase  money.  ^^The  charge 
is  equivalent  to  a  trust,  and  the  same  effect  will  be 
given  to  it  by  a  court  of  equity,  as  if  a  direct  devise 
had  been  made  to  trustees  for  payment  of  debts." 
Leading  Cases  in  Equity  ( White  &  Tudor\  [4  Am. 
Ed.]  88,  marg.  p.  76,  note  to  Elliott  v.  Merryman. 

The  result  of  the  rule  in  England  is,  that  where  the 
debts  are  charged  generally,  they  do  not  follow  the 
land  in  the  hands  of  a  bona  fide  purchaser,  otherwise, 
however,  where  there  is  a  charge  of  a  specific  debt  or 
legacy.  The  reason  for  the  distinction  is  stated  in  the 
cases.  The  rule  is  stated  in  Perry  on  Trusts  (vol.  2, 
§  802),  and  is  sustained  by  the  cases,  that  if  a  testator 
**  charges  payments  upon  real  estate,  and  then  devises 
it  to  be  held  absolutely,  the  devisee  can  sell  the  estate 
and  give  valid  receipts  and  discharges  for  the  purchase 
money." 

But  in  this  state,  although  the  charge  be  of 
[•]    debts  generally,  yet  the  charge  becomes  and  re- 
mains a  lien  on  the  devised  lands,  and  runs  with 
it  for  the  term  of  three  years. 

By  the  Code  of  Civil  Procedure,  section  2760,  it  is 
provided  in  substance  that  any  time  within  three 
years  after  letters  granted  upon  the  estate  of  a  de- 
cedent, an  executor,  administrator  or  a  creditor  of  the 
decedent  may  present  to  the  surrogate's  court  a  peti- 
tion praying  for  the  sale  of  the  decedent's  real  prop- 
erty for  the  payment  of  his  debts,  &c.,  &c.  The 
Revised  Statutes  contain  similar  provisions. 

Hyde  t).  Tanner  (1  Barb.  75),  decides  that  this 

[*]    creates  what  is  called  a  statutory  lien  for  three 

years  running  with  the  land,  not  only  in  the  hands 

of  the  devisees,  but  in  the  hands  of  a  purcliaser  from 

the  devisee. 
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After  three  years,   however,  the  land  is  dis- 
[']    charged  of  the  lien,  and  the  bona  fide  j^urchaser 
takes  the  same  free  and    discharged  from    the 
debts. 

In  Slocum  v.  English  (62  N.  Y.  494),  Church,  Ch. 
J., says:  '^Theobjectof  the  statute  was  tofixacertain 
period  after  which  bona  fide  purchasers  would  be  pro- 
tected, and  actions  might  be  maintained  against  heirs 
and  devisees  (Jewett  v.  Keenholts,  16  Barb,  193 ; 
Parkinson  v.  Jackson,  18  Hu7i^  363).  This  view  was 
also  advanced  as  late  as  February,  1884,  in  Smith  v. 
Soper  (32  Hun^  46),  in  which  the  general  term  of  the 
second  department  say:  *'The  statute  is  based  upon 
the  principle  that  the  purchaser  having  paid  his  money 
in  good  faith,  it  devolves  upon  the  creditor  to  see  that 
it  is  applied  in  payment  of  the  debts  of  the  testator, 
and  upon  the  further  principle  that  the  creditors 
having  three  years  in  which  to  enforce  their  lien,  if 
they  neglect  to  do  it  within  that  time,  bona  fide  pur- 
chasers shall  not  be  prejudiced  by  such  neglect." 

In  the  case  before  us,  when  the  plaintiff  agreed  to 
sell  the  land  to  the  defendant,  more  than  seven  years 
had  elapsed  since  the  probate  of  the  will  and  the  issue 
of  letters  testamentary.  No  delay  appears  to  have 
been  allowed  in  making  and  filing  an  inventory  of  the 
personal  estate,  and  in  administering  it,  or  in  proceed- 
ing to  a  final  decree.  The  executrix  seems  to  have 
made  a  full  exhibit  of  the  condition  of  the  estate  for 
the  guidance  of  creditors  and  all  concerned. 

No  action  or  proceeding  of  any  kind  has  been 
commenced  in  the  surrogate's  court,  or  in  any  court, 
by  any  person  for  the  sale  of  the  real  estate  for  the 
payment  of  the  debts. 

Upon  such  state  of  facts  it  seems  clear  to  us,  that 
the  devisee  can  give  a  good  title  unincumbered  by  the 
debts  of  the  testator.  The  statute  lien,  so  called,  is  at 
an  end.    Nor  can  creditors  be  prejudiced  by  the  sale 
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of  the  land.  It  is,  in  fact,  a  movement  in  the  direction 
of  paying  the  debts  by  raising  a  fund  for  the  purpose. 
The  price  agreed  to  be  paid  is  presumably  the  full 
value  of  the  land.  The  creditors  must  look  to  it  that 
the  proceeds  go  to  the  satisfaction  of  debts.  In  no 
other  way  than  through  a  sale  can  the  real  estate  be 
utilized  in  favor  of  creditors.  The  objection  to  the 
title,  therefore,  that  the  real  estate  is  incumbered  by 
the  debts  of  the  testator,  is  not  well  taken. 

Nor  does  the  objection  that  the  widow  was  put  to 
her  election  between  the  gift  to  her  under  the  will  and 
her  claim  of  dower,  furnish  any  sufficient  reason  to 
question  the  goodness  and  completion  of  the  convey- 
ance she  proposes  to  make,  or  the  title  she  has  tendered. 
All  that  remains  to  her  is  in  substance  her  claim  of 
dower.  The  estate  is  insolvent.  The  testator  pre- 
sumably knew  the  condition  of  his  estate  and  the  value 
of  his  gift  to  his  wife. 

In  the  proceedings  in  the  surrogate's  court  upon 
the  settlement  of  her  account  as  executrix,  the  plaint- 
iff asserted  her  claim,  "  as  widow,  to  her  dower  out  of 
the  proceeds  of  the  real  estate  when  sold."  She  pro- 
posed ''  to  wait  until  the  sale  and  then  have  her  dower 
right  adjusted." 

The  will  does  not  declare  that  the  devise  was  in 
lieu  of  dower.  And,  when  the  condition  of  the  whole 
estate  is  considered,  the  devise  to  her  is  not  necessarily, 
or  by  implication,  inconsistent  with  her  claim  of  dower 
to  be  adjusted  and  paid  out  of  the  proceeds  of  the  sale. 
The  claims  of  creditors  must  needs  be  adjusted 
[•]  out  of  the  residue  of  the  property.  They  will  look 
after  that. 

The  result  reached  is  that  the  objections  taken  by 
the  defendant  to  the  title  are  not  well  founded. 

There  should  be  judgment  in  favor  of  the  plaintiff 
for  a  specific  performance  on  the  part  of  the  defendant 
of  the  contract,  with  the  costs  of  this  action. 
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Estate  of  EDWARD  K.  KENDRICK,  Deceased. 

Subrogate' s  Court,  New  York  County,  February, 

1886. 

§§  376,  403,  415. 

8t€UfUe  of  limitation — AdbwwUdgment  by  administrator — Objecting  to 
claim  of  creditor  by  whom  raited. 

Where  a  judgment  was  recovered  May  29,  1868,  and  the  judgment 
debtor  died  January  9,  1883, — Held^  on  the  settlement  of  the  ac- 
counts of  the  administrator  of  such  judgment  debtor,  that  unless 
the  decedent,  in  his  lifetime,  or  his  administrator,  between  the  date 
of  his  decedont^s  death,  and  November  30,  1884  (i.^.,  within  twenty- 
one  years  and  six  mouths  aftertherecoveryof  the  judgment),  made 
some  payment  on  account  of  the  judgment,  or  acknowledged  ia 
writing,  under  his  own  signature,  the  whole  or  a  part  of  the  in- 
debtedness which  it  represented,  there  was  an  absolute  presumption 
of  its  payment,  and  as  against  the  claims  of  other  persons  interested 
in  the  estate,  it  had  practically  lost  its  validity  and  could  not  be 
revived  by  the  administrator.  ['] 

In  such  a  case  the  presentation  of  the  judgment  creditor's  claim  to 
the  administrator,  the  demand  for  its  payment,  and  the  oral  promise 
of  the  administrator,  made  before  November  30, 1884,  to  include  it . 
in  his  accounting,  put  the  creditor  in  no  better  position  than  he 
would  have  occupied  had  he  mude  a  similar  demand  of  the  decedent 
in  his  lifetime,  and  obtained  from  him  his  verbal  acknowledgment 
of  continued  indebtedness ;[',']  such  acknowledgment  would  not 
have  availed  him.  ['] 

An  acknowledgment,  to  take  a  debt  out  of  the  statute  of  limitations^ 
must  be  made  to  the  creditor,  or  to  some  one  acting  for  him,  or  if 
made  to  a  third  person,  must  be  calculated  and  intended  to  influ- 
ence the  action  of  the  creditor.  [^]  Accordingly  Ueld,  that  the  alle- 
gation of  an  administrator  in  his  answer,  in  a  proceeding  instituted 

-    by  creditors  for  the  payment  of  their  claims,  to  which  a  judgment 
creditor  of  the  decedent  was  not  a  party,  of  the  existence  of  such 
judgment  and  that  it  was  entitled  to  priority  of  payment  over  the 
Vol.  VIL— 18 
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claims  of  said  creditors,  was  not  such  an  acknowledgment  of  the 
judgment  as  to  give  it  new  vitality. [*] 

Any  person  interested  in  a  decedents  estate  as  creditor  or  next-of-kin, 
is  entitled  to  object  to  a  claim,  on  the  ground  that  it  is  barred  by 
the  statute  of  liniitatious,  even  without  the  administrator's  co- 
operation and  against  his  wishes.  ['] 

{Decided  February  16,  1885.) 

Accounting  of  the  administrator,  &c.,  of  Edward 
K.  Kendrick,  deceased. 

The  facts  are  fully  stated  in  the  opinion. 

Rollins,  S. — A  decree  is  about  to  be  entered, 
whereby  the  accounts  of  this  decedent's  administrator 
will  be  judicially  settled  and  determined.  The  assets 
of  the  estate  are  insufficient  to  pay  creditors  in  full, 
and  if  a  certain  judgment  recovered  against  the  de- 
cedent in  his  lifetime,  at  the  suit  of  Edward  B.  Wesley, 
is  still  a  valid  and  subsisting  claim  against  this  estate, 
it  is  entitled  to  preference  over  the  claim  of  any  other 
creditor,  and  its  payment  will  exhaust  the  entire  fund 
applicable  to  the  discharge  of  debts.* 

It  is  contended,  however,  by  counsel  for  other 
judgment  creditors,  that  in  the  distribution  of  the 
assets  of  this  estate,  the  Wesley  judgment  should  be 
wholly  disregarded  because  of  the  neglect  to  enforce 
it  within  the  period  prescribed  by  section  376  of  the 
Code  of  Civil  Procedure. 

The  dates  of  the  occurrences  that  need  to  be  con- 
sidered  in  passing  upon  the  matter  here  in  dispute  are 
as  follows : 

1st.  The  judgment  was  recovered  on  May  29,  1863. 

2d.  On  January  9,  1883,  the  decedent  died. 

3d.  His  administrator  qualified  as  such,  on  Febru- 
ary 9,  1883. 

4th.  The  Wesley  claim  was  submitted  to  him  on 
March  27,  1884.     He  received  and  retained  it,  and 
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orally  promised  to  include  it  in  his  final  account,  so 
that  it  **  could  be  paid  if  entitled  to  priority.'* 

5th.  On  March  28,  1884,  the  administrator  filed 
with  the  surrogate  his  answer  to  a  petition  presented 
on  behalf  of  a  creditor  for  the  payment  of  his  claim. 
To  that  proceeding  Wesley  was  not  a  party.  The  ad- 
ministrator alleged  in  such  answer,  that  Wesley  had 
.  recovered  against  the  deceased,  in  his  lifetime,  a  judg- 
ment for  the  sum  of  $1,997.87,  which  judgment  was 
dated  May  29,  1863,  and  was  entitled  to  priority  of 
payment  over  the  claim  of  the  petitioner  in  that  pro- 
ceeding. 

6th.  On  November  28,  1884,  the  administrator  filed 
with  the  surrogate  his  petition  for  the  citation  of 
divers  persons  to  attend  the  judicial  settlement  of  his 
account.  Among  the  persons  thus  sought  to  be  cited, 
was  Edward  B.  Wesley,  who  was  described  in  the 
petition  as  a  ''judgment  creditor,''  but  without  speci- 
fication of  the  amount  of  his  judgment  or  of  the  date 
of  its  recovery,  or  of  any  other  circumstance  relating 
thereto. 

7th.  On  the  day  last  named  (November  28,  1884) 
citation  was  issued  as  prayed  for  in  the  petition,  and 
Edward  B.  Wesley,  by  his  attorney,  admitted  due 
service  thereof.  Such  petition  was  made  returnable  on 
December  12, 1884. 

8th.  On  December  15,  1884,  more  than  twenty-one 
years  and  six  months  after  the  recovery  of  the  Wesley 
judgmeuit,  the  administrator  filed  his  account,  wherein 
he  included,  in  a  schedule  of  ''claims  presented  and 
unpaid,"  the  following  item  : 

*'  Claim  of  Edward  B.  Wesley  for  a  judgment 
obtained  by  him,  May  29,  1863,  .  .  .  against  the  de- 
ceased, Edward  K.  Kendrick,  for  the  sum  of  $1,997.87 
and  interest." 

Under  these  circumstances,  is  the  Wesley  claim 
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Still  entitled  to  preference  over  the  claims  of  other 
creditors  ? 

It  is  provided  by  section  376  of  the  Code  of  Civil 
Procedure,  that  a  final  judgment  or  decree  for  a  sum 
of  money  "  is  presumed  to  be  paid  and  satisfied  after 
the  expiration  of  twenty  years  from  the  time  when  the 
party  recovering  it,  was  first  entitled  to  a  mandate  to 
enforce  it."  ''This  presumption,"  the  statute  pro- 
ceeds to  declare,  '4s  conclusive,  except  as  against  a 
person  who,  within  twenty  years  from  that  time, 
makes  a  payment,  or  acknowledges  an  indebtedness 
of  some  part  of  the  amount  recovered  by  the  judgment 
or  decree,  or  his  heir  or  personal  representative,  or  a 
person  whom  he  otherwise  represents.  Such  an  ac- 
knowledgment must  be  in  writing  and  signed  by  the 
person  to  be  charged  thereby." 

By  section  403  it  is  provided  that  '*  the  term  of 
eighteen  months  after  the  death,  within  the  state,  of  a 
person  against  whom  a  cause  of  action  exists,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an 
action  against  his  executor  or  administrator." 

Unless,  therefore,  in  the  present  case,  this  de- 
[*]  cedent  in  his  lifetime,  or  his  administrator, 
between  the  date  of  his  decedent's  death  and 
November  30,  1884,  made  some  i)ayment  on  account  of 
this  judgment,  or  acknowledged,  in  writing,  under  his 
own  signature,  the  whole  or  a  part  of  the  indebtedness 
which  it  represented,  the  presumption  of  its  payment 
has  become  absolute,  and  it  has  not  only  lost  its 
priority,  but  as  against  the  claims  of  other  persons 
interested  in  this  estate  has  practically  lost  its  validity, 
and  cannot  now  be  revived  by  the  administrator 
(McLaren  v.  McMartin,  36  iV.  T.  88). 

The  provisions  of  the  statute  are  clear  and  unequiv- 
ocal.    Its  operation  has  not  been  defeated  by  the 
["]    decedent's  death,  nor  have  the  rights  and  reme- 
dies of  the  judgment  creditor  been,  in  any  wise 


CIVIL    PROCEDURE    REPORTS.  277 

Estate  of  Kendrick. 

affected  thereby,  except  that  the  administrator  has 
been  sabstitnted  in  place  of  his  decedent  as  the  per- 
son whose  recognition  of  the  validity  of  the  judgment, 
either  by  partial  payment  or  by  written  and  signed 
acknowledgment,  would  serve  to  take  the  case  out  of 
the  statute,  and  except  also,  that  one  year  and  six 
months  have  been  added  to  the  twenty  years  within 
which  the  creditor  was  bound  to  enforce  his  rights  or 
be  treated  as  having  abandoned  them. 

Section  416  of  the  Code  explicitly  declares  that 
"  the  periods  of  limitation  prescribed  by  this  chapter 
.  .  .  must  be  computed  from  the  time  of  the  accruing 
of  the  right  to  relief  by  action,  special  proceeding, 
defense  or  otherwise,  to  the  time  when  the  claim  to 
that  relief  is  actually  interposed  by  the  party  as  a 
plaintiff  or  a  defendant  in  the  particular  action  or 
special  proceeding." 

The  presentation,  therefore,  of  the  creditor's 
[*]  claim  to  this  administrator,  the  demand  for  its 
payment  and  the  oral  promise  of  the  administrator 
to  include  it  in  the  accounting,  have  put  the  creditor 
in  no  better  position  than  he  would  have  occupied  if 
he  had  made  similar  demand  of  the  decedent  himself 
in  his  lifetime,  and  had  obtained  from  him  verbal 
acknowledgment  of  his  continued  indebtedness.  Such 
acknowledgment  would  not  have  availed  him  (Cotter  v, 
Quinlan,  2  Dem,  29  ;  Warren  v.  Pfaff,  4  Bratit'.  260  ; 
Shapley  v.  Abbott,  42  N.  Y.  443). 

I  am  very  clear,  also,  that  the  reference  to  the 
Wesley  judgment  in  the  administrator's  answer 
[*]  of  March  28,  1884,  was  not  such  an  acknowledg- 
ment of  that  Judgment  as  to  give  it  new  vitality. 
In  Wakeman  v.  Sherman  (9  N.  T.  83),  the  court  of 
appeals  held,  that  in  order  to  be  effective,  such  an 
acknowledgment  "  must  be  made  to  the  creditor,  or  to 
some  one  acting  for  him,  or  if  made  to  a  third  person, 
must  be  calculated  and  intended  to  influence  the  action 
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of  the  creditor."  To  the  same  effect  see  also  Winter- 
ton  V.  Winterton,  7  BuUj  230  ;  Fletcher  v.  Updike,  67 
Barb.  364  ;  Bloodgood  v.  Bruen,  8  If.  T.  362. 

In  the  case  last  cited  it  was  distinctly  held  that  the 
recognition  of  a  debt,  as  a  subsisting  obligation,  did 
not  suflBice  to  interrupt  the  operation  of  the  statute  of 
limitations  when  such  recognition  was  made  by  the 
debtor  in  a  sworn  answer  in  a  legal  proceeding  to 
which  the  disputed  creditor  was  not  a  party. 

Some  doubts  were  expressed,  upon  the  recent  argu- 
ment, whether  any  person  other  than  the  admin- 
[•]  istrator  was  in  a  situation  to  attack  the  Wesley 
judgment  for  the  cause  above  considered.  I  hold 
that  any  person  interested  in  the  estate  as  creditor  or 
next-of-kin,  is  entitled  to  raise  this  question,  even 
without  the  administrator's  co-operation  and  against 
his  wishes  (Shewen  v.  Vanderhorst,  1  Russ.  &  M.  [JEng. 
Chy.]  352 ;  Bx  parte  Downey,  15  Ves.  [Eng.  Chy.] 
498  ;  Patridge  v.  Mitchell,  3  Bdw.  Ch,  180  ;  Moodie  v. 
Bannister,  4  Drewry,  [Eng.  V.  Ch.'\  438). 


BUTTON  V.  CHAPIN. 


SuPEEMB    Court,     Second     Department,     Kings 
CouNTT,  Special  Term,  Mat,  1886. 

§  1726. 

Verdict — Inttanee  oftpedal^  held  sufficient — Failure  to  object — Action  to 
reeoper  chattel —  Value  of  goods. 

Where,  on  the  trial  of  an  action  in  which  the  defendant  sought  to 
have  the  agreement  sued  upon  reformed,  one  of  the  questions  sub- 
mitted to  the  jury  was,  in  effect:  Does  the  written  contract  truly 
express  the  agreement  actually  made  between  the  parties?  and  the 
answer  of  the  jury  to  the  question  was  *'  we  decide  that  the  con- 
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tract  is  good  and  valid  as  written,*' — Held^  that  this  jSuding  was 
equivalent  to  an  affirmative  answer  to  the  question ;  that,  as  tlie 
defendant  made  no  objection  to  the  form  of  the  question  at  the 
time,  whatever  irregularity  there  may  have  been  in  that  respect, 
affords  no  ground  for  ordering  a  new  trial. 

In  an  action  to  recover  a  chattel,  which  has  not  been  replevied,  the 
value  of  the  chattel  at  the  time  of  the  trial,  and  not  at  the  time  it 
was  demanded,  should  be  assessed,  and,  where  that  has  not  been 
done,  a  new  trial  should  be  granted,  notwithstanding  an  exception 
was  not  taken. 

{Decided  May  15,  1885.) 

Reargument  of  motion  on  the  judge's  minutes  for 
a  new  trial,  and  motion  to  set  aside  the  judgment  as 
not  authorized  by  the  verdict. 

This  action  was  brought  to  recover  possession  of 
a  certain  drilling  machine  and  appurtenances  held  by 
the  defendant  under  a  written  contract  whereby, 
among  other  things,  the  defendant  agreed  to  purchase 
from  the  plaintiff  the  chattels  in  suit,  and  pay  there- 
for $4,200,  of  which  $2,000  was  paid  on  the  delivery  of 
the  chattels,  and  the  defendant  agreed  to  pay  ''one- 
half  the  price  of  all  contracts  taken  for  drilling  with 
said  machine  until  the  full  amount  mentioned  above 
shall  have  been  paid."  The  contract  also  provided  that 
the  machine  should  remain  the  sole  property  of  the 
plaintiff  until  the  terms  of  the  agreement  had  been 
fully  complied  with. 

The  answer  of  the  defendant,  besides  denying 
several  allegations  of  the  complaint,  avered  as  an 
aflSrmative  defense  that  "at  the  time  the  defendant 
signed  the  agreement  ...  it  was  understood  and 
agreed  between  the  plaintiflf  and  the  defendant,  that 
the  defendant  should  pay  to  the  plaintiflf  one-half  of 
the  net  profits  of  all  contracts  procured  by  plaintiff  for 
drilling  with  said  machine  in  the  state  of  New  Jersey 
when  the  same  should  be  received  by  him  until  the 
sum  of  $2,200  in  addition  to  the  sum  of  $1,000  thereto- 
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fore  paid  should  be  paid  ;  that  by  inadvertence  and 
mistake  on  the  part  of  the  defendant,  and  through 
fraud  or  mistake  on  the  part  of  the  plaintiff,  the  said 
agreement  stated  instead  thereof,  that  said  William  D. 
Chapin  shall  pay  unto  said  Jesse  Button,  one-half  the 
price  of  all  contracts  taken  for  drilling  with  said 
machine,  until  the  full  amount  above  mentioned  shall 
have  been  paid,"  and  asked  that  the  written  contract 
be  reformed  accordingly. 

On  the  trial  the  justice  directed  a  special  verdict  * 
and  submitted  to  the  jury  the  following  questions, 
among  others,  viz : 

(1.)  ''Was  the  clause  in  the  contract  which  is  in 
these  words  '  And  it  is  further  agreed  that  the  said 
William  D.  Chapin  shall  pay  unto  said  Jesse  Button, 
one-ha/f  i7te  price  of  all  contracts  taken  for  drilling 
with  said  machine,  until  the  full  amount  mentioned 
above  shall  be  paid,'  inserted  therein  by  inadvertence 
and  mistake  on  the  part  of  the  defendant,  and  through 
fraud  or  mistake  on  the  part  of  the  plaintiff,  and  was 
it  the  real  understanding  and  agreement  between  the 
parties,  'That  the  defendant  should  pay  to  plaintiff 
one-half  of  the  net  prolit  of  all  contracts  procured  by 
plaintiff  in  the  state  of  New  Jersey  for  drilling  with 
said  machine  when  the  same  should  be  received  by 
him  ?'  "  (3)  "  What  was  the  value  of  the  chattels  which 
the  plaintiff  seeks  to  recover  at  the  time  same  were 
last  demanded  by  the  defendant,  and  what  was  the 
date  of  such  demand  ?"  To  the  question  numbered 
(1)  the  jury  answered :  "  We  decide  that  the  contract 
is  good  and  valid  as  written  ;"  to  that  numbered  (3) 
their  reply  was  "$2,500,  March,  1884." 

No  exceptions  were  taken  by  the  defendant  to  the 

*  In  this  case  no  objection  was  made  to  this  direction.  See,  how- 
ever, as  to  the  power  of  the  court  to  direct  a  special  verdict  in  an 
action  to  recover  a  chattel.  Code  of  Civil  Procedure^  %  1186. 
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charges  of  the  judge  or  the  verdict  of  the  jury,  but 
simply  a  formal  motion  for  a  new  trial,  on  all  the 
grounds  mentioned  in  section  999  of  the  Code  of  Civil 
Procedure,  which  was  denied.  Thereafter,  the  defend- 
ant moved  for  leave  to  renew  the  motion  and  to  set 
aside  the  judgment  on  the  ground  that  it  was  not 
authorized  by  the  Vf^rdict,  the  defendant  asserting  that 
the  issue  as  to  whether  the  agreement  should  be  re- 
formed had  not  been  disposed  of  by  the  verdict. 

James  White^  for  defendant  and  motion. 

Special  verdicts  should  find  facts  so  as  to  leave 
nothing  for  the  court  to  determine  except  questions  of 
law.  Hill  V.  Conell,  1  N,  Y.  622  ;  Sisson  v.  Barrett,  2 
Id.  406 ;  Langley  v.  Warner,  3  Jd,  327 ;  Birkhead  v. 
Brown,  5  Billj  634.  Unless  it  states  all  the  facts,  a 
new  trial  should  be  ordered.    Eiseman  v.  Swan,  6  Bo6'W. 


L.  D.  Fuller^  for  plaintiff,  opposed. 

The  verdict  of  a  jury  on  an  equitable  question 
binds  nobody,  and  can  be  disregarded.  Learned  v. 
Tillotson,  6  N.  F.  Civ.  Proc.  425. 

Bartlett,  J. — I  think  the  answer  of  the  jury  to 
the  first  question  submitted,  was  equivalent  to  a  find- 
ing that  the  written  contract  truly  expressed  the  agree- 
ment actually  made  between  the  parties.  The  defend- 
ant made  no  objection  to  the  form  of  the  answer,  or 
they  might  have  been  sent  back  to  correct  it ;  what- 
ever irregularity  there  may  have  been  in  this  respect 
affords  no  ground  tor  ordering  a  new  trial.  An  exam- 
ination of  the  record,  however,  discloses  an  inadver- 
tent error  which  may  have  operated  to  the  injury  of 
the  defendant.  The  third  question  submitted  to  the 
jury  was  so  framed  as  to  call  upon  them  to  assess  the 
value  of  the  chattels  at  the  time  they  were  demanded, 
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whereas  the  value  at  the  time  of  the  trial  should  have 
been  made  the  subject  of  inquiry  (Code  Cio,  Pro. 
§  1726).  There  was  a  difference  of  a  year  between  the 
date  of  the  demand  and  the  time  of  trial,  and  the  value 
of  the  property  in  dispute  may  well  have  changed  very 
considerably  during  that  period.  For  this  reason, 
which  could  hardly  be  disregarded  in  a  review  of  the 
case,  although  no  exception  was  taken,  I  feel  bound 
to  grant  a  new  trial. 

New  trial  ordered,  costs  to  abide  event. 


WILLIAMS    V.    DAVIS,    as    Executor,    etc.    op 
BENJAMIN  GIBBS,  deceased. 

Supreme  Court,    Fourth   Department,    General 
Term,  October,  1884. 

§§  386,  402,  531,  829. 

Evidence —  Where  account-book  of  a  party^s  testator  is— Testimony  as  com- 

munication  with  decedent — Statute  of  Limitations — Amending 

bill  of  particulars — Effect  of  reversal  of  judgment. 

Where,  od  t4ie  trial  of  an  action  against  an  executor,  the  defendant 
produced  an  account  book,  and  testified  that  it  purported  to  be  the 
account  book  of  the  deceased,  and  came  into  his  possession  as 
executor,  and  that,  in  an  interview  with  the  plaintiff  in  relation  to 
the  account  claimed  to  be  existing  between  the  plaintiff  and  the 
defendant's  decedent  at  the  time  of  liis  death,  the  account  book 
was  present  at  the  interview  and  referred  to  in  the  conversation, 
and  the  plaintiff  testified  that  the  account  book  may  imve  been 
present  at  the  interview,  but  was  not  shown  to  him  by  the  defend- 
ant, and  that  he  did  not  examine  it, — Held,  that  the  account  book 
was  sufiiciently  identified  as  that  of  the  deceased  [']  and  properly 
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received  in  evidence  ;[*,•]  that  it  could  not  be  assumed,  by  the 
general  term  on  appeal  that  the  plaintiff's  version  was  correct  for 
the  purpose  of  overturning  the  ruling  made  on  the  trial  in  respect 
to  the  admissibility  of  the  book  as  evidence.  [^ 

Where,  in  an  action  against  an  executor,  a  demand  for  services 
rendered  the  plaintiff  by  the  defendant's  testator,  was  set  up  as  a 
counterclaim,  and  the  plaintiff  testified  to  a  conversation  between 
him  and  the  executor,  in  which  he  had  stated  that  the  account  hadv 
been  paid, — Held,  that  it  was  competent  for  him  to  speak  of  the 
details  of  the  conversation  ;[^]  but  that  the  following  question  asked 
by  his  counsel,  viz.,  **  Was  it  true  that  it  all  had  been  paid?"  was 
properly  objected  to  upon  the  ground  tfiat  it  called  for  a  trans- 
action or  conversation  with  the  deceased. [*] 

Where,  in  respect  to  a  '* mutual,  open  and  current  account"  .  .  . 
there  had  been  reciprocal  demands  between  the  parties,  the  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in 
the  account  on  either  side.[*] 

A  referee  has  power  to  allow  an  amendment  of  a  bill  of  particulars, 
and  the  reversal  of  a  judgment  entered  on  his  report  does  not  re- 
verse the  order  permitting  such  amendment.  [^] 

{Decided  October,  1884.) 

Appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  in  Jefferson  county. 

Action  upon  a  promissory  note. 

Defense,  counterrclaim  for  services  of  the  deceased, 
rendered  for  the  plaintiff,  and  for  a  balance  due  on  a 
mutual  account  between  deceased  and  plaintiff. 

The  opinion  states  other  facts. 

Charles  D.  Wright  and  /.  Lansing^  for  plaintiff- 
appellant. 

M.  Ballard^  for  defendant-respondent. 

Hardin,  P.  J. — On  the  trial,  it  appeared  that  the 
defendant  had  an  interview  with  the  plaintiff  in  rela- 
tion to  the  account  claimed  to  be  existing  between  the 
plaintiff  with  the  deceased  at  the  time  of  bis  death. 
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According  to  the  testimony  of  the  defendant  Davis, 
the  executor,  the  account  book  of  the  deceased  was 
present  at  the  interview,  and  referred  to  in  the  con- 
versation between  the  plaintiff  and  the  defendant 
Davis.  Plaintiff  testified  that  the  account  book  may 
have  been  present  at  the  interview,  but  that  it  was  not 
shown  to  him  bj'  the  defendant,  and  that  he  did  not 
examine  it.    Where  the  truth  was  in  respect  to  what 

took  place  at  the  interview  was  a  question  of  fact. 
[*]    We  cannot  assume  that  the  plaintiff's  version  is 

correct,  for  the  purpose  of  overturning  the  ruling 
made  by  the  referee  in  respect  to  the  admissibility  of 
the  book  as  evidence.  The  items  of  the  account  were 
shown  by  the  evidence  aliunde  of  the  account  book 
upon  the  question  of  whether  there  was  an  open 
current  account  existing  between  the  plaintiff  and  the 
deceased. 

We  think  it  was  competent  to  produce  before  the 

referee,  and  in  evidence,  the  account  book  of  the 
["]    deceased  after  the  testimony  of  the  executor  had 

been  given  to  the  effect  that  the  account,  in  the 
account  book  had  been  examined  by  the  plaintiff  and 
himself  in  the  interview  already  referred  to. 

We  think  there  was  sufficient  evidence  upon  the 

trial  identifying  the  account  book  which  was  pro- 
["]  duced,  as  that  of  the  deceased.  The  executor  pro- 
duced the  same  and  testified  that  it  purported  to  be 
the  account  book  of  the  deceased,  and  that  it  came  to 
his  possession  as  executor,  and  we  thiok,  under  the 
circumstances,  it  was  properly  received  in  connection 
with  the  testimony  of  the  executor.  (Second.)  Plaint- 
iff went  upon  the  stand  and  gave  evidence  in  respect 
to  the  interview  had  with  the  executor,  and  it  was 

competent  for  him  to  speak  of  all  the  details  of 
[*]    the  conversation.    The  question  which  was  put  to 

him,  which  was  independent  of  the  details  of  the 
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conversation  in  which  he  stated  the  account  had  been 
paid,  necessarily  involved  a  transaction  or  conimnni- 
cation  between  the  plaintiff  and  the  deceased.  The 
question  propounded,  viz:  ''was  it  true  that  it  all 
had  been  paid  ?"  was  properly  objected  to  upon  the 
ground  that  it  called  for  a  conversation  or  transaction 

with  Lhedeceased.     How  could  the  plaintiff  testify 
[']     that  the  account  had  been  paid  without  stating  a 

transaction  or  communication  with  the  deceased  { 
(Cbde  Civ,  Pro,  §  829). 

If  the  plaintiff  was  able  to  give  testimony  which 
was  not  within  the  prohibition  of  the  section,  he  should 
have  called  the  attention  of  the  referee  to  it.  Pre- 
sumptively the  inquiry  propounded  would  lead  to  a 
violation  of  the  section  (Fisher  v,  Verplank,  17  Burij 
160). 

(Third.)  It  is  insisted,  upon  behalf  of  the  appellant, 
that  the  "defendant  failed  to  take  the  counter-claim 
out  of  the  statute  of  limitations  by  the  proof  he  gave." 
We  do  not  think  so.  The  account  commenced  July 
7,  1872,  and  consisted  of  several  items,  the  last  of 
which  on  the  debit  side  was  apparently  on  October  6, 
1872.  On  the  credit  side  the  items  of  account  com- 
menced in  1872,  and  extended  down  to  March  11,  1875. 
The  testator  died  January  26,  1879.  The  additional 
year  allowed  by  section  402  of  the  Code  within  which 
an  action  might  be  commenced,  would  not  expire 
until  January  26,  1880.  This  action  was  commenced 
June  2,  1880,  which  was  less  than  six  years  from  the 
last  item  in  the  account  of  the  deceased.  The  items 
in  the  account  of  the  deceased  were  such  as  to  bring 
the  account  within  the  provisions  of  the  Code  in  respect 
to  "  mutual,  open  and  current  accounts,  where  there 

had  been  reciprocal  demands  between  the  parties." 
[•]     In  such  cases  the  cause  of  action  is  deemed  to  have 

accrued  from  the  time  of  the  last  item  proved  in 
the  account,  on  either  side  {Code  of  Civ.  Proc.  §  386; 
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Green  v.  Disbrow,  79  N.  T.  1 ;  Smith  v.  Viele,  60  Id. 
106 ;  Gilbert  v.  Comstock,  93  Id.  487  ;  Bowe  v.  Cano, 
9  HuTiy  6).  Having  looked  into  the  evidence  found  in 
the  appeal  book,  due  regard  being  given  to  the  con- 
tradictions found  therein,  and  allowing  the  conclusions 
of  the  referee  to  have  such  weight  with  us,  influence 
with  us,  as  we  think  they  are  justly  entitled  to  in  con- 
sidering the  evidence,  we  have  come  to  the  conclusion 
that  the  matters  of  fact  were  properly  disposed  of  by 
the  referee,  and  that  the  evidence  warranted  all  the 
findings  of  fact  found  in  the  referee's  report. 

(Fourth.)  There  was  no  error  in  holding  the  amend- 
ment of  the  bill  of  particulars  was  valid,  which  was 
made  pursuant  to  the  order  of  the  referee  on  a  former 

trial.    That  order  was  not  reversed  by  the  General 
[^]    Term  when    reversing   judgment    entered    upon 

report  of  the  referee*  (Catlin  v,  Adirondack  Co., 
81  N.  T.  379).    The  referee  had  power  to  allow  the 
amendment  (Peyser  v.  Wendt,  87  iV.  T.  322.) 
Judgment  affirmed. 

FoLLETT,  J.,  and  Merwin,  J.,  concur. 

♦  The  opiDioD  of  the  court  on  reversing  the  judgment  here  referred 
to  is  digested.     16  N.  T.  Weekly  Dig,  890. 
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MALLARY,   Appellant,  v.  ALLEN,  Respondent. 

CiTT  Court  of  New  York,  General  Term,  Janu- 
ary, 1886. 

§636. 

Attachment — Affidavit  as  to  non-existence  0/ eounter-daims — When  made 
hy  agent  eufficient-^  Construction  0/ statute. 

The  words  '* known  to  him"  in  section  686  of  the  Code  of  Civil  Pro- 
cedure, which  provides,  that  to  entitle  a  plaintiff  to  a  warrant  of 
attachment  ''he  must  show  by  affidavit  to  the  satisfaction  of  the 
judge  granting  the  same  .  .  .  that  the  plaintiff  is  entitled  to  re- 
cover a  sum  stated  therein,  over  and  above  all  cor.nter-claims  known 
to  him,"  are  designed  to  modify  the  effect  of  an  unqualified  uffir- 
mation  that  no  possible  counter-claim  existed,  whether  the  affidavit 
is  made  by  the  plaintiff  or  his  representative,  [^',^]  and  need  not  be 
inserted  in  the  affidavit  in  order  to  give  the  court  jurisdiction,  p,*] 

The  fair  and  rational  construction  of  the  provisions  of  section  636  of 
the  Code  of  Civil  Procedure,  requiring  proof  of  the  non-existence 
of  counter-claims  on  an  application  for  an  attachment,  is  that  the 
court  should  be  placed  in  possession  of, all  facts  connected  with  the 
transaction  by  a  person  who  is  thoroughly  acquainted  with  it  in  all 
its  phases;  who  knows  that  there  are  no  counter-cl»ims  arising  out 
of  it,  and  whose  relations  to  all  the  parties  in  interest  are  such  as 
to  fairly  justify  him  in  stating  on  oath  that  no  counter-claims  or 
offsets  exist,  or  can  fairly  or  reasonably  arise  from  any  other  source; 
and  that  absolute  proof  as  to  the  plaiutiff^s  knowledge  is  not  essen- 
tial to  confer  jurisdiction  upon  the  court, ['J 

Where  the  affidavit,  on  which  an  attachment  was  granted,  was  made 
by  the  plaintiff^s agent,  in  which  he  states  that  ''there  is  now  duo 
to  said  plaintiff  from  defendant  the  sum  of  $447.95  over  and  above 
all  offsets  and  counter-claims  known  to  deponent  or  to  said  plaint- 
iff," and  it  appeared  that  the  plaintiff  was  absent  from  the  city,  and 
unable  to  make  the  affidavit,  and  that  the  nffiant  had  full  knowl- 
edge of  the  transaction. — Heldf  that  it  sufficiently  showed  that 
there  v/ere  no  counter-claims  as  required  by  section  686  of  the  Code 
of  Civil  Procedure.  [»,»,*] 
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Cribben  v,  Schillinger  (90  Eun,  ^8),  questioned  and  not  followed  ;[>,*] 
Ruppert  V.  Haug  (1  N,  Y.  Civ.  Pro.  411) ;  [•]  Murray  v.  Hankin  (a  Id. 
842),  [T  distinguished. 

Whenever  the  meaning  of  a  statute,  or  of  any  words  in  it,  is  obscure 
or  doubtful,  the  intention  of  the  legislature  in  enacting  it  should 
bo  ascertained  either  from  the  cause  or  necessity  of  its  making,  or 
from  the  circumstances,  aud  whenever  it  can  be  discovered  followed 
with  reason  and  discretion  in  its  construction,  although  such  con- 
struction may  seem  contrary  to  its  letter  ;[*]  sueh  a  construction 
ought  to  be  put  upon  it  as  will  not  suffer  it  to  be  eluded.  [^] 

Tonnelle  v.  Hall  (4  N.  T.  140),  followed. [»] 

{Decided  January  26,  1885.; 

Appeal  from  order  vacating  attachment. 

The  facts  appear  in  the  opinion. 

Daniel  O.  BriggSy  for  plaintiff-appellant. 

Henry  D.  Hotchkiss^  for  defendant-respondent. 

Hawes,  J. — The  aflBdavit  in  this  case  is  made  by- 
Moses  R.  Crow,  who -describes  himself  as  the  agent 
and  attorney  of  Lyman  Mallary,  the  i^laintiff.  From 
his  statement,  which  is  uncontradicted,  and  upon 
which  the  attachment  herein  was  granted,  it  appears 
that  Bradford,  Thomas  &  Co.,  of  Boston,  sold  and  de- 
livered to  defendant  certain  goods  and  merchandise, 
and  that  there  is  due  from  the  defendant,  on  account 
of  such  sale,  the  sum  of  $447.95  ;  that  the  said  firm  has 
assigned  the  claim  to  the  plaintiff,  which  assignment 
is  in  possession  of  the  aflSant.  Full  and  unquestioned 
particulars  of  the  transaction  are  set  forth  as  within 
the  knowledge  of  the  deponent,  and  the  non-residence 
of  the  defendant  is  admitted.  It  also  appears  that  the 
plaintiff  is  absent  from  the  city,  and  is  unable,  in  the 
nature  of  things,  to  make  the  affidavit,  which  is  there- 
fore made  by  the  agent,  who  states  "  that  there  is  now- 
due  to  said  plaintiff  thereon  from  the  said  defendant 
Allen,  the  said  sum  of  $447.95  over  and  above  all  off- 
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sets  and  connter-olaims  known  to  deponent  or  to  said 
plaintiflP." 

The  court  below  held  that  this  allegation  was  in- 
sufficient under  the  provision  of  section  636  of  the 
Code,  relying  upon  the  case  of  Cribben  v.  Schillinger 
(30  Hun,  248). 

The  question  here  presented  is  pre-eminently,  tech- 
uical ;  but  its  determination  involves  very  grave  conse- 
quences, especially  in  this  city,  where,  owing  to  the 
non-resideuce  of  principals,  or  their  necessary  absence, 
agents  are  charged  with  the  duty  of  protecting  their 
interests  in  all  their  different  aspects,  legal  and  other- 
wise. 

If  it  is  established  that  the  plaintiff  must  himself 
make  the  affidavit,  or  even  be  communicated  with, 
before  the  writ  can  issue,  a  large  proportion  of  the 
business  of  the  courts  arising  out  of  this  provisional 
remedy  will  be  eliminated ;  and  the  fullest  possible 
discussion  of  the  question  would  therefore,  seem  to  be 
justified. 

Now,  it  is  possible  that  some  distinction  might  be 
drawn  between  the  case  at  bar  and  Cribben  v.  Schillin- 
ger, but  I  think  that  it  must  justly  be  said  that  they 
would  be  insufficient  to  take  it  out  of  the  control  of 
that  case,  and  if  it  be  held  that  the  principle  enunci- 
ated in  Cribben  v.  Schillinger  is  to  be  deemed  the  law 
governing  this  provision  of  the  Code,  the  order  below 
vacating  the  attachment  must  be  affirmed. 

The  ruling  in  Cribben  v.  Schillinger  has  been  gener- 
ally accepted  and  followed  by  the  courts  at  Special 
term,  and  I  should  deem  it  presumptuous  to 
p]  question  its  apparent  force  but  for  the  fact  that  it 
is  an  interpretation  of  a  statute  which  is  relatively 
Hew,  and  from  the  further  fact  that  there  are  dicta 
running  through  the  different  decisions  touching  this 
question  that  would  in  themselves  justify  me  in  dis- 
senting from  the  conclusions  reached  in  that  case  as 
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governing  the  construction  of  section  636  of  the  Code. 
Now  it  is  undoubtedly  true  that  this  proceeding  is 
statutory  and  special,  and  must  be  strictly  pursued, 
and  that  the  statement  of  the  claim  is  a  material  part 
of  the  affidavit,  as  it  determines  the  amount  of  the  de- 
fendant's property  to  be  covered  by  the  process,  and 
the  absence  of  a  proper  allegation  in  that  behalf  will 
render  the  proceedings  absolutely  void.  We  are  there- 
fore led  to  consider  what  is  actually  required  by  this 
provision  of  the  Code  in  order  to  confer  jurisdiction. 
"  To  entitle  the  plaintiff  to  such  a  warrant  he  must 
show  by  affidavit,  to  the  satisfaction  of  the  judge 
granting  the  same  .  .  .  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him."  The  manifest  intention 
of  this  provision  is  to  restrict,  so  far  as  possible,  the 
amount  of  the  claim,  and  it  is  well  settled  that  it  is  not 
necessary  to  use  the  express  language  of  the  statute  to 
establish  the  fact  (Ruppert  v.  Haug,  1  ^.  T.  Cid.  Pro. 
411).  It  is  only  necessary  that  the  judge  granting  the 
attachment  shall  be  satisfied  by  proper  legal  proof 
that  no  counter-claims  exist. 

If  the  plaintiff  himself  makes  the  affidavit,  and 
swears  positively  that  no  such  counter-claim  exists, 
without  adding  the  words  "known  to  him,"  it  would 
be  manifestly  good,  and  not  subject  to  any  possible 
criticism,  for  he  makes  oath  to  its  truth  in  all  the  wide 
scope  which  inference,  information,  or  the  deepest 
possible  knowledge  could  suggest. 

The  expression   '* known  to  him"  was  doubtless 

intended,  as  is  suggested  in  Lamkin  9.  Douglas 
["]    (27  SuTiy  518),  to  be  "in  relief  of  the  conscience 

of  the  affiant,"  as  possibly  there  might  exist  some 
counter-claim  of  which  he  was  ignorant,  but  if  he  is 
willing  to  take  the  chances  of  such  a  sweeping  affirma- 
tion, it  does  not  rest  with  the  defendant  to  complain, 
for  all  and  more  has  been  sworn  to  by  him  than  is  re- 
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quired  by  the  statute  (see  Alford  v.  Cobb,  28  Suriy 
22). 

It  will  be  urged,  however,  by  the  respondent,  that 
while  it  may  be  safely  conceded  that  a  statement  posi- 
tively sworn  to  by  the  plaintiff  himself  is  suflBcient  to 
satisfy  the  statute,  yet,  in  the  case  of  an  agent,  the 
principle  would  not  apply,  inasmuch  as  it  appears  that 
any  knowledge  possessed  by  the  plaintiff  himself  must, 
in  the  nature  of  things,  be  a  matter  of  information  and 
belief,  so  far  as  concerns  the  agent,  and  he  has  not 
•brought  himself  within  the  rule  laid  down  in  Steuben 
Co.  Bank  v.  Alberger  (78  N.  Y.  262),  inasmuch  as  he 
has  not  shown  the  sources  of  his  information  or  estab- 
lished the  fact  that  the  parties  who  possessed  the  in- 
formation were  absent,  and  their  deposition  could  not 
be  obtained. 

Now,  it  is  clear  in  the  case  at  bar,  and  is  admitted 
upon  the  record,  that  the  agent  knew  all  about  the 
transaction,  and  knows  that  no  counter-claim  exists  in 
so  far  as  this  particular  matter  is  concerned  ;  but,  of 
course  he  did  not  know  and  could  not  know  what 
claims  might  exist  in  defendant's  behalf  in  the  possible 
nature  of  a  cross  action,  having  as  its  basis  something 
wholly  disconnected  with  the  plaintiff's  business  as  a 
merchant  and  dealer  of  the  goods  in  question,  but 
which  would  be  none  the  less  a  counter-claim  under 
subdivision  2  of  section  501  of  the  Code.  The  objection 
would,  therefore,  go  only  to  the  extent  of  the  legal 
force  of  the  expression  "known  to  plaintiff,"  and 
dealing  with  the  question  on  that  basis,  we  are  led  to 
inquire,  in  the  first  place,  what  fact,  as  such,  is  there 
which  would  justify  the  court  in  holding  that  the 
proof  is  not  satisfactory.  The  plaintiff  was  admittedly 
absent,  and  the  reason  why  his  affidavit  is  not  fur- 
nished is  sufficiently  shown.  What  facts  within  the 
purview  of  the  decisions  affecting  this  question  exist 
as  creating  information  on  the  part  of  the  agent,  and 
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which  it  is  deemed  necessary  should  be  shown  to  the 
court  as  an  essential  basis  of  jurisdiction  ?  There  is 
only  one  fact  which  by  any  possibility  can  be  produced 
in  that  behalf,  and  that  is  a  primary  fact  in  itself,  and 
admits  of  no  circumstances  or  facts  as  establishing  its 
verity,  and  the  announcement  of  its  existence  creates 
all  the  proof  possible.  The  mental  condition  of  Mr. 
Mallary,  or  rather  his  inner  consciousness,  as  affecting 
his  knowledge  of  what  the  defendant  Allen  might 
deem  a  possible  cause  of  action  against  him,  consti- 
tutes, so  far  as  I  can  discover,  the  only  remaining  fact 
which  is  unknown  to  the  court ;  but  that  even,  is  not 
unknown,  for  Crow  has  sworn  i)ositively  that  it  does 
not  exist  in  Mallary' s  mind,  and  is  there  any  just 
reason  for  the  conrt  to  hold  that  Crow  is  not  possessed 
of  that  knowledge  1  There  is  not  only  every  pre- 
sumption and  likelihood  in  its  favor,  but  a  sworn 
statement  of  its  truth.  But  it  is  claimed  that  none 
the  less  it  is  on  information,  and  the  ground  of  it 
should  be  stated,  and,  admit  for  the  moment  that  it  is 
so,  what  evidence  of  its  truth  or  falsity  can  be  shown  1 
For  a  party  who  is  making  a  statement  of  a  fact  on 
information,  to  say  that  he  has  received  information  of 
that  fact,  and  that  that  constitutes  evidence  of  the 
fact,  is  trifling  with  every  process  of  logic  and  common 
sense ;  and  in  saying  so  it  will  be  borne  in  mind  that 
I  am  discussing  the  truth  or  falsity  of  Mallary's 
knowledge,  and  it  must  go  to  that  extent,  or  the  argu- 
ment of  the  respondent  fails  altogether  as  establishing 
the  fact  as  a  jurisdictional  prerequisite,  for  if  it  be 
conceded  for  a  moment  that  the  demonstration  of 
Mallary's  knowledge  or  want  of  knowledge  is  not  to 
be  essentially  shown,  its  jurisdictional  element  is  gone 
at  once.  It  is  quite  clear  that  no  agent  can  make  a 
satisfactory  affidavit  in  an  attachment  proceeding,  if 
full  force  and  effect  is  to  be  given  to  this  doctrine,  for 
no  man  can  swear  to  another's  knowledge  and  furnish 
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satisfactory  proof  of  any  existing  "  facts,"  which  would 
justify  the  court  in  determining  by  any  'biological  or 
metaphysical  research  the  intellectual  status  of  the 
other  i)erson's  mind  at  any  one  particular  moment. 

If  Cribben  v.  Schillinger  is  to  be  followed  in  its 
construction,  then  proper  and  legal  proof  of  the  knpwl- 
edge  of  the  plaintiff,  or  rather  his  ignorance,  must  be 
affirmatively  established  as  a  prerequisite  to  jurisdic- 
tion, and  the  pleader  must  be  held  to  the  strictest 
proof  of  a  statutory  requirement. 

If,  on  the  other  hand,  it  can  be  deemed  a  modifica- 
tion Of  an  absolute  affirmation^  designed  to  relieve  the 
conscience  of  the  affiant,  then  an  entirely  different  rule 
will  prevail.  Assuming  the  correctness  of  the  first 
construction,  we  are  led  to  consider  the  character  of  the 
knowledge  required  by  this  exacting  provision.  A 
counter-claim  must  be  one  of  the  two  following  causes 
of  action  :  1.  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim  or  connected  with 
the  subject  of  the  action.  2.  In  an  action  on  contract, 
any  other  cause  of  action  on  contract  e^cisting  at  the 
commencement  of  the  action.  If  the  rule  is  to  be  ap- 
plied as  above,  it  is  clear  that  the  pleader  must  show 
that  the  plaintiff  has  no  knowledge  of  both  i>ossible 
causes  of  action,  and  it  is  equally  clear  that  no  agent 
in  the  world  can  make  an  affidavit  covering  both  causes 
of  action  on  any  recognized  principle  which  governs 
statutory  and  jurisdictional  requirements.  I  am  well 
aware  that  the  hardship  of  a  rule  of  law  does  not  estab- 
lish its  invalidity,  but  I  refer  to  it  now  and  shall  here- 
after urge  it  as  tending  to  determine,  in  a  certain  de- 
gree, the  intent  of  the  legislature  in  enacting  the 
statute. 

It  is  held  in  Smith  v.  Arnold  (Daily  Register^  Dec. 
15,  1884  ;  S.  C,  33  Hun,  484),  and  in  other  cases,  that 
an  agent  can  make  an  affidavit,  and  it  is  suggested 
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that  possibly  the  agent,  being  in  sole  and  absolute 
charge  of  the  business  between  the  parties,  could 
make  it  with  even  greater  propriety  than  the  plaintiff 
himself,  but  unfortunately  all  the  information  in  the 
universe,  as  to  those  transactions,  would  be  but  one 
step  in  the  proof  of  knowledge,  for  non  constat^  but 
that  there  may  still  arise  a  cause  of  action  under  subdi- 
vision 2  of  section  501.  It  follows,  therefore,  that  satis- 
factory proof  must  be  produced  before  the  court  that 
principals  in  Bordeaux  or  Vienna,  for  instance,  who 
have,  perhaps,  never  heard  the  names  of  these  defraud- 
ing debtors,  are  ignorant  of  any  counter-claims.  But 
what  proof  of  such  want  of  knowledge  will  be  *'  satis- 
factory "?  The  only  possible  proof  of  ignorance  of  a 
possible  fact  requires  a  mental  diagnosis  which  only 
the  person  himself  can  give.  What  creates  in  his 
mind  his  opinion  as  to  the  non-existence  of  any  such 
claim,  can  be  known  only  to  him,  but  the  very  mental 
operations  which  produce  such  a  result,  are  processes 
of  ratiocination  and  intellectual  deductions  that  con- 
stitute, in  my  opinion,  the  only  veritable  ** facts" 
that  a  court  could  consider  as  to  the  truth  of  one's 
knowledge  or  ignorance,  and  these  no  agent  can  give. 
To  say  that  the  court  is  not  satisfied  with  the  state- 
ment of  an  agent  because  it  is  on  information,  and 
then  to  say  that  it  is  satisfied  when  the  agent  says  he 
has  been  informed  and  gives  no  other  circumstances 
as  establishing  the  alleged  fact,  is  reasoning  in  a 
circle. 

The  court  in  Cribben  v,  Schillinger  intimates  that 
it  might  have  been  sufficient  if  the  agent  had  stated  in 
his  affidavit  that  he  had  been  informed  by  his  princi- 
pal of  his  want  of  knowledge.  But  he  had  already 
sworn  to  it  as  an  absolute  fact,  which  covers,  in  the 
very  nature  of  things,  all  sources  of  the  agent's 
knowledge,  including  information,  and  yet  the  court 
insists  that  from  the  circumstances  of  the  case  it  is 
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apparently  on  information,  bat  would  still  be  satis- 
fied if  the  agent  had  stated  that  it  was  upon  infor- 
mation. It  is  but  proper  that  I  should  say  that  the 
learned  court  declined  to  express  an  opinion  as  to  the 
effect  of  such  an  averment  as  establishing  in  itself 
any  additional  fact  which  would  tend  to  confer  juris- 
diction. 

In  Lampkin  v.  Douglass  (63  ffow.  Pr.  49),*  the 
court  states  that  such  facts  should  be  stated  as  will 
satisfy  the  court  that  the  plaintiff  has  no  knowledge 
upon  the  subject  because  the  entire  transaction  was 
with  the  aflSant.  But  what  if  it  was  1  A  counter-claim 
might  still  exist  in  behalf  of  defendant,  for,  although 
the  agent  had  exclusive  knowledge  of  the  whole 
transaction,  yet  the  fraudulent  debtor  could  dispose 
of  his  property  without  interference,  if  the  principle 
cannot  be  reached,  or  had  forgotten  to  inform  the 
agent  of  his  ignorance,  before  his  departure,  and  even 
that  would  be  insufficient  in  so  important  a  matter  as 
jurisdictional  requirement,  for  its  truthfulness  must 
be  shown  at  the  time  the  application  was  made  and 
the  affidavit  sworn  to. 

Now  there  cannot,  in  my  opinion,  be  any  shifting 
or  equivocal  construction  of  this  participial  clause. 
The  words  *' known  to  plaintiff"  must  be  held  to 
virtually  constitute  an  independent  sentence  in  syn- 
tax, and  to  be  an  issuable  allegation  in  law,  consid- 
ered by  itself  and  within  its  strict  letter,  or  else  a 
mere  limiting  clause,  and  non-essential  in  its  char- 
acter so  far  as  affects  the  question  of  jurisdiction. 
The  interpretation  admits  of  no  compromise  as  being 
subject  to  varying  facts  or  conditions,  and  the  court 
is  bound  to  accept  one  or  the  other  of  these  proposi- 
tions. It  is  my  opinion  that  upon  any  principle  of 
grammatical    or   legal    construction,    the    expression 

♦  S.  C.  reversed,  27  Run,  518. 
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,  ''known  to  plaintiff"  presumes  no  such  substan- 
[•]  tive  character  as  is  claimed  for  it.  Its  jyarticipial 
form  is  clearly  designed  to  modify  the  effect  of  an 
unqualified  affirmation  that  no  possible  counter-claim 
existed,  whether  made  by  the  plaintiff  or  his  repre- 
sentative. This  limiting  clause,  manifestly  inserted 
for  the  plaintiff's  benefit,  has  been  made  to  destroy 
the  whole  effect  of  the  statute,  in  open  defiance  of  (he 
maxim  that  an  interpretation  that  gives  effect  is  to  be 
preferred  to  one  which  makes  void.  This  rule  could 
not,  of  course,  be  invoked  in  cases  where  violence 
would  be  done  to  the  construction,  but  to  my  mind 
the  interpretation  suggested  is  the  only  one  in  har- 
mony with  the  fairest  use  of  language  viewed  in  its 
strict  grammatical  relation,  and  it  clearly  comports 
with  the  spirit  and  purpose  of  the  statute,  viewed  as 
a  remedial  measure. 

The  provisions  as  to  non-existence  of  counter-claims 
exist  in  the  statutes  of  Michigan,  Missouri,  Illinois, 
Oregon,  Ohio,  South  Carolina,  Tennessee,  Colorado, 
and  Idaho,  and  are  substantially  like  our  own,  as 
embodied  in  section  636  of  the  Code,  as  they  provide 
that  the  plaintiff  shall  set  forth  the  amount  of  the 
indebtedness  ''after  allowing  all  just  credits  and  set- 
offs" or  '*all  legal  setoffs  and  counter-claims."  In 
Michigan,  Oregon,  Tennessee  and  Colorado  the  pro- 
vision is  that  the  plaintiff  shall  set  forth  ''  the  amount 
of  the  indebtedness,  as  near  as  may  be,  over  and 
above  all  legal  setoffs  and  counter-claims."  The 
codifier  doubtless  had  in  mind  the  qu^ifying  provis- 
ion contained  in  the  statutes  last  referred  to,  and 
instead  of  requiring  him  to  state  the  amount  of  the 
indebtedness  ''as  near  as  may  be  abov&  any  counter- 
claims," he  was  required  to  state  the  amount  of  the 
indebtedness  above  any  counter-claim  of  which  he  at 
that  time  was  cognizant  or  could  remember,  and  that 
the  one  could  consistently  be  deemed  tantamount  to 


CIVIL    PROCEDURE    REPORTS.  297 

Mallary  v.  Allen. 

[*]  the  other;  bat  if  the  plaintiff  or  his  agent  was 
willing  to  swear  positively  to  the  fact,  it  would  be 
clearly  sufficient.  If  such  was  at  all  the  purpose — and 
it  is  clear  to  my  mind  that  it  was — then  the  intent  to 
make  it  a  substantive  and  issuable  allegation  must  be 
abandoned,  and  the  construction  above  given  to  it  is 
not  only  consistent,  but  is  the  only  one  maintainable. 
The  decisions  in  those  States  would  seem  to  sus- 
tain this  construction.  The  object  to  be  attained  by 
the  enactment  of  section  636  is  very  manifest,  and  the 
intention  of  the  Legislature  furnishes  a  just  legal 
basis  of  interpretation.  "  It  is  a  sound  principle,  that 
such  a  construction  ought  to  be  put  upon  a  statute 
[•]  as  may  best  answer  the  intention  which  the 
makei  had  in  view,  and  that  is  sometimes  to  be 
collected  from  the  cause  or  necessity  of  making  it ;  at 
other  times  from  the  circumstances.  Whenever  the 
intention  can  be  discovered  it  ought  to  be  followed 
with  reason  and  discretion  in  its  construction,, 
although  such  construction  may  seem  contrary  to  its 
letter."  When  any  words  are  obscure  or  doubtful, 
the  intention  of  the  Legislature  is  to  be'resorted  to  in 
order  to  find  the  meaning  of  the  words.  A  thing 
which  is  within  the  intention  of  the  makers  of  a  stat- 
ute is  as  much  within  the  statute  as  if  it  were  within 
the  letter  of  the  statute,  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute, 
nnless  it  be  within  the  intention  of  the  makers,  and 
such  construction  ought  to  be  pnt  upon  it  as  does  not 
suffer  it  to  be  eluded  (Tonnele  v.  Hall,  4  N.  Y.  140). 
Now  in  my  view  of  the  grammatical  structure  of 
the  sentence,  there  is  nothing  doubtful  about  the 
meaning  of  this  limiting  clause,  and  it  could  safely  be 
treated  as  surplusage  so  far  as  the  question  of  juris- 
diction is  concerned,  but  even  if  it  were  otherwise,  the 
plain  purpose  of  the  statute  is  to  grant  an  attachment 
in  all  cases  where  the  fraud  or  non-residence  is  estab- 
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lished,  and  the  amount  of  the  plaintiffs  claim  is 
honestly,  fairly  and  fully  set  forth  after  deducting 
any  indebtedness,  setoffs  or  counter-claims  that  may 
reasonably  exist  or  be  known,  and  that  will  be  meas- 
ured by  the  business  relations  existing  between  the 
parties  which  an  agent  may  be  conversant  with,  as 
well  as  a  principal.  To  divert  the  whole  question 
into  a  discussion  of  the  plaintiffs  state  of  mind,  or 
the  ground  of  his  particular  knowledge,  is  to  clearly 
*' elude"  the  statute,  to  misconstrue  the  plain  par- 
pose  of  language,  and  to  permit  the  mischief  which 
the  statute  was  intended  to  redress. 

1  have  been  unable  to  find  any  case  involving  the 
precise   questions   here   raised,    except    the   case   of 
Cribben  v.  Schillinger  {supra),  but  they  are  incident- 
ally touched  upon  in  the  following,  among  the  late 
reported  cases :  Smith  v.  Arnold  {Daily  Register ^  Dec. 
5,  1883)  ;*  Murray  v.  Hankin,  (3  N.  Y.  Civ.  Pro.  342 ; 
Ruppert -u.  Haug  (1  Id.  411);   Bertram  v.  Bernhardt, 
{Daily  Register,  Nov.   13th,  1884)  ;t  Dolz  ©.  Atlantic 
and  Gulf  Steamer  Trans.  Co.  (1st  Dept.,  Jan.  Term, 
1881,  3  N.  Y.  Civ.  Pro.  162) ;  Bates  v.  Penisteiri  {Daily 
Register,  Dec.  26th,  1884).     In  the  case  of  Rup- 
[•]     pert  V.  Haug,  there  was  no  allegation  whatever 
as  to  the  existence  or  non-existence  of  any  coun- 
ter-claim, and  was  theiefore  manifestly  defective. 
f  ]  In  Murray  v.  Hankin,  the  court  stated  that  if 

an  agent  had  sworn  to  the  non-existence  of  the 

*  8.  C,  33  Hun,  484. 

t  Bertram  «.  Bernhardt  was  decided  at  Special  Term,  Chambers  of 
the  Supreme  Court,  New  York  County,  by  Van  Brunt,  J.,  Novem- 
ber 12,  1884,  on  the  authority  of  Cribben  v.  Schillenger.  The  court 
did  not  write  an  opinion,  but  merely  stated  its  decision  in  the  fol- 
lowing memorandum  : 

**The  allegation  in  respect  to  counter-claim  seems  to  be  entirely 
insufficient  (see  Cribben  t>.  Schillinger,  30  Hun,  248).  Motion  to 
discharge  attachment  must  be  granted,  with  costs." 
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counter-claim  to  the  knowledge  of  the  plaintiff,  it 
wonld  have  been  sufficient,  but  this  was  a  dictam,  and 
there  was  no  actual  ruling  upon  the  question,  as  it 
was  not  involved  in  the  case.  In  the  other  cases  cited 
the  question  was  only  incidentally  referred  to,  but  I 
feel  bound  to  say  that  in  so  far  as  it  is  referred  to  they 
afford  me  but  little  encouragement. 

I  do  not  deem  it  necessary  to  discuss  the  question 
of  the  conclusive  character  of  an  affidavit  positively 
sworn  to  within  the  ruling  of  Ballantey  v.  Cadot  (3 
Abb.  N.  8,  122) ;  Evans  v.  Holmes  (46  How.  517), 
and  Michaels  v.  Lawrence  (30  Mich.  395),  and  later 
cases,  for  in  my  opinion  if  full  force  is  to  be  given  to 
the  expression  of  plaintiff's  knowledge,  when  prop- 
erly construed,  the  affidavit  is  sufficient  as  satisfying 
the  principles  applicable  to  the  state  of  facts  here  pre- 
sented, for,  as  I  have  already  stated,  I  am  of  the 
opinion  that  the  proof  of  this  limiting  clause  is  not 

essential  to  confer  jurisdiction. 
[•]  The  fair  and  rational  construction  of  this  pro- 

vision, as  I  comprehend  it,  is  that  the  court  shall 
be  placed  in  possession  of  all  the  facts  connected  with 
the  transaction,  by  a  person  who  is  thoroughly 
acquainted  with  it  in  all  its  phases,  who  knows  that 
there  are  no  counter-claims  arising  out  of  it,  and 
whose  relations  to  all  the  parties  in  interest  are  such 
as  to  fairly  justify  him  in  stating  on  oath  that  no 
counter-claims  or  offsets  exist,  or  can  fairly  or  reason- 
ably arise  from  any  other  source,  and  that  this  is  all 
that  is  required  under  the  provision  of  this  section  of 
the  Code,  and  that  absolute  proof  as  to  the  plaintiff's 
knowledge  is  not  essential  to  confer  jarisdiction  upon 
the  court,  and  I  am  led  to  this  belief  by  what  I  deem 
to  be  the  strict  grammatical  force  of  this  limiting 
clause  as  well  as  by  analogous  enactments  in  other 
States  where  a  similar  modifying  clause  is  found,  and 
also  by  the  plain  purpose  and  intent  of  the  Legisla- 
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tare  in  its  enactment,  which  justifies  an  interpretation 
that  seems  to  me  most  reasonable,  and  in  no  respect 
inconsistent  with  well  settled  rules  of  construction  * 

The  order  should  be  reversed  with  costs  to  the  ap* 
pellant  to  abide  the  event. 

Browne,  J.,  concurred ;  Hall,  J.,  dissented. 

*  The  following  case  considers  the  question  aboye  discussed. 
BATES,  BT  AL.,  ApFBLLiCNTS,  «.  PIMSTEIN,  Bbspondbnt. 
CiTT  Court  of  New  York,  Obnbbal  Tbbm,  Fbbruary,  1885. 
5  686. 

Attachment — when  affldamt  iuffleient  (u  to  non'^xistenee  of  ceunter-daitM. 

Where  the  affidavit  on  which  an  attachment  was  issued,  was  made  by 
an  agent  and  salesman  of  the  plaintiffs,  and  stated  that  a  earn 
therein  mentioned  was  '*due  to  the  pluntiffs  herein  from  the  de^ 
fendant,  over  and  above  all  claims  and  offsets,'* — HM^  that  it  was 
sufficient  ;[\*® I  that  an  agent  and  salesman  being  constantly  and 
almost  exclusively  engaged  in  and  about  his  employer's  business, 
and  acquainted  with  his  affairs,  is  presumed  to  have  knowledge 
of  the  existence  of  counter-claims,  [*J  and  for  the  same  reason  it  is 
not  necessary  that  it  should,  appear  that  the  plaintiffs  could  not 
make  the  affidavit ;[*]  that  the  averments  being  positive,  the  court 
will  infer  that  they  were  made  on  personal  knowledge.  [%^]  Also 
Jield^  that  it  was  not  necessary  that  the  affidavit  show  that  there 
were  no  counter-claims  to  the  knowledge  of  the  plaintiff.  [^,^] 

Murray  «.  Hankin  (8  N.  T.  Civ.  Fro.  842);  [•]  Cribben  t>.  Schillinger 
(80 iZan,  242),  [<]  distinguished;  Mallaryv.  Allen  (iupra)  ;[*]  Lamp- 
kin  V.  Douglass  (27  Ilun,  517),  [»,•]  followed. 

(Decided  February  24,  1885.) 

Appeal  from  an  order  vacating  an  attachment  issued  against  the 
property  of  the  defendant. 

Abram  Oruber^  for  plaintiffs-appellants. 

Sampler  <&  Plateekf  for  subsequent  lienors,  respondents. 

Hyatt,  J. — ^It  is  claimed  in  support  of  the  order  vacating  the 
attachment,  that  the  affidavit  upon  which  it  was  granted,  was  in- 
sufficient, for  the  reason  that  "there  is  nothing  therein  contained 
showing  any  knowledge  in  the  agent,  of  the  fact  whether  the  defend- 
ant has  any  counter-claims  or  offsets,  or  any  admission  on  the  subject 
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made  by  the  defendant,  nor  is  there  any  reason  assigned  why  the 
affidavit  as  to  no  counter-claims  was  not  made  by  one  of  the  plaint- 
iffs." 

The  affidavit  of  Cohen  alleges  that  '^  he  is  th6  agent  and  one  of 
the  salesmen  for  the  plaintiffs  herein,  that  at  certain  specified  dates 
the  phiintiffs  sold  and  delivered  to  the  defendant,  at  his  special 
instance,  goods"  of  a  certain  value,  **no  part  of  which  has  been 
paid,  although  deponent  has  demanded  payment  of  the  defendant, 
and  said  sum  is  due  to  the  plaintiffs  herein  from  the  defendant,  over 
and  above  all  claims  and  offsets." 

This  affidavit  fulfills  the  requirements  of  the  statute  {Code 
[»]     Civ.  Pro.  §  686). 

This  case  does  not  fall  within  the  rule  of  Murray  v,  Hankin 

(8  N,  F.  Civ,  Pro.  842).     In  that  case   the  objection  was  taken 

P]    that  the  affidavit  of  the  agent  stated  that  the  plaintiff  was  entitled 

to  recover  a  sum,  over  all  counter-claims,  to  the  knowledge  of 

deponent.     The  court  held,  that  if  the  allegation  had  stated  '*to  the 

knowledge  of  the  plaintiff,"  it  would  have  been  sufficient. 

The  learned  chief  justice,  dissenting  from  the  decision  of  the  court, 
vacating  tlie  attachment  on  this  objection,  remarked  that  '*  the  agent 
evidently  had  better,  or  at  least  as  good  knowledge  of  the  condition 
of  things  between  the  plaintiff  and  the  defendant,  as  the  plaintiff 
himself." 

Kor  will  the  case  of  Cribben  «.  Schillinger  (80  Hun^  242),  avail 
the  subsequent  lienors.  In  that  case  the  affidavit  was  made  by  one 
[*j  of  the  plaintiff's  attorneys,  that  *^  a  sum  was  due  over  all  counter- 
claims known  to  the  plaintiff  or  to  the  deponent."  The  court 
held  that  the  fact  that  the  affidavit  was  made  by  the  attorney  and 
not  by  the  plaintiff,  was  sufficiently  accounted  for,  it  having  been 
shown  that  the  plaintiff  resided  out  of  the  state,  and  it  might  have 
sufficed  if  it  appeared  that  he  bad  any  knowledge  as  to  the  existence 
of  counter-claims,  and  perhaps  it  would  have  been  enough  (though 
as  to  that  we  express  no  opinion)  if  he  had  stated  that  he  w<u informed 
by  his  clients  that  none  existed. 

The  reason  of  this  rule  is  apparent,  an  attorney  at  law,  is  not  pre- 
sumed to  be  familiar  with  the  every  day  occurrences  and  general 
routine  of  the  personal  business  of  his  clients;  but  an  agent  and  Mlee- 
man  usually  is  so;  he  is  constantly  and  almost  exclusively  engaged  in 
and  about  his  employer's  business  affairs,  he  buys  and  sells  goods  for 
him,  he  is  acquainted  with  the  financial  equipoise  existing  between 
his  employer's  customers  and  his  employer,  for  upon  that  knowledge 
frequently  depends  the  terms  of  credit  and  dealings  between 
[*}    them.    For  the  same  reason  it  is  not  necessary  for  him  to  ac- 
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count  for  his  making  the  affidavit  in  conseqaence  of  his  employer's 
absence  from  the  state. 

The  only  point  remaining  for  consideration  is  the  effect  of  omitting 
the  clause  *'  known  to  them."    As  to  that  it  would  seem  that  the 
[*]    ruling  in  the  case  of  Lampkin  v.  Douglass  (27  Bun,  517),  must 
be  followed  here;  it  is  the  only  case  reported  in  the  courts  where 
the  effect  of  this  omission  has  been  passed  upon.     The  affidavit  in  that 
case  was  made  by  the  agent,  the  clause  in  question  was  omitted,  and 
it  was  held  sufficient  by  the  general  term  of  the  third  department. 
The  affidavit  in  the  case  at  bar  was  made  not  only  by  an  agent,  but 
by  a  salesman  of  the  plaintiffs^  and  the  cause  of  action  arises  out 
[*]    of  a  sale  of  goods ;  it  was  made  on  knowledge,  wherefore  the  well- 
known  rule  of  law  applies  that   ''the  law  will  not  infer  that 
matters  positively  sworn  to  were  not   within  the  personal  knowl- 
edge of  the  affian4i"  (Pierson  v.  Freemen,  77  K  F.   689;  Brooklyn 
Daily  Union  «.  Hayward,  11  Al^.  K  S.  236). 

The  order  vacating  the  attachment  should  be  reversed  with  costs, 
and  the  attachment  reinstated. 

Hall,  J.  (concurring.)    The  affidavit  upon  which  the  attachment 

was  granted,  is  made  by  an  agent  and  salesman  of  plaintiffs,  and 
[^]     he  states  that  there  is  an  amount  due  plaintiffs  over  and  abote  aU 

counter-claims.  This  is  a  positive  averment,  and  the  only  question 
which  it  presents  is,  can  it  be  assumed  in  face  of  this  positive  asser- 
tion that  the  affiant  had  no  knowledge  of  the  facts  to  which  be 
swears?  if  not,  then  the  statement  is  sufficient  to  meet  the  require- 
ments of  the  statute. 

In  Geller  «.  Baer,  decided  in  General  Term,  November  1883, 
opinion  by  Hall,  J.,  the  court  took  the  ground  that  statements,  made 
positively  by  a  person  who,  in  the  nature  of  things  could  not  know 
them  to  be  true,  could  not  be  considered.  This  decision  was  reversed 
by  the  general  term  of  the  common  pleas,  at  May  term  1884,  holding 
that  as  the  statements  were  made,  or  purported  to  be  made,  upon  the 
positive  personal  knowledge  of  the  affiant,  they  must  be  taken  as  true 
until  contradicted. 

Since  the  decision  of  the  special  term  in  this  case,  the  general 

term  of  this  court  in  Mallary  «.  Allen,  in  a  well-considered 
[']    opinion  by  Hawbs,  J.,  has  held  that  an  affidavit  made  by  an 

agent  containing  the  statement  that  there  was  an  amount  duB 
plaintiff  over  and  above  aU  counter-claims  known  to  deponent,  or  to  said 
plaintiff  was  sufficient  to  sustain  the  attachment,  and  certainly  the 
statement  in  the  case  at  bar  is  stronger,  as  the  agent  swears  positively 
that  there  are  no  counter-claims  at  all. 
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This  view  is  sustained  by  the  case  cited  upon  appellant^s 
[*]    points  (Lamkin  v.  Douglas,  27  Suity  517). 

While,  from  the  number  of  authorities  upon  this  much  vexed 
question,  it  is  perhaps  difficult  to  arrive  at  an  exact  conclusion  as  to 
what.is,  and  what  is  not  a  sufficient  averment  to  satisfy  the  statute, 
I  think  that  the  point  in  question  is  jurisdictional;  it  is  also  technical, 
and  if  it  can  be  reasonably  ascertained  from  the  papers  that  no  counter- 
claim exists,  in  fact,  it  is  sufficient  to  give  the  court  jurisdiction  to 
issue  the  attachment. 

I  am  of  opinion  that  the  affidavit  taken  as  a  whole,  and  uncontra- 
dicted, shows  sufficient  on  the  question  of  concealment  or  secretion 
of  property  with  fraudulent  intent  to  justify  the  issuing  of  the  attach- 
ment. 

For  these  reasons,  and  also  upon  the  grounds  stated  in  the 
[loj  opinion  of  Mr.  Justice  Htatt,  I  am  in  favor  of  a  reversal  of  the 
order  of  the  special  term. 


ZOELLER,  Appellant,  v.  RILEY,  as  administba- 
TEix,  ETC.,  Respondent. 

N.  T.  Court  of  Appeals,  Maboh,  1885. 

^  §  191. 

Appeal  to  court  of  appeals — Amount  in  controversy. 

Where  an  appeal  is  taken  to  the  court  of  appeals  from  a  judgment  in 
an  action  not  founded  on  contract,  the  sum  for  which  the  com- 
plaint demands  judgment  is  deemed  to  be  the  amount  of  the 
matter  in  controversy  within  the  meaning  of  section  191  of  the 
Code  of  Civil  Procedure  notwithstanding  that  the  proof  upon  the 
trial  showed  that  the  plaintiffs  damages  were  less. 

(Decided  March  24,  1885.) 

Motion  to  dismiss  appeal  taken  by  the  plaintiff 
from  a  judgment  of  the  city  court  of  Brooklyn  general 
term  affirming  a  judgment  of  trial  term  dismissing  the 
complaint. 
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The  action  was  brought  for  the  conversion  of  a  car- 
riage, and  the  complaint  alleged  its  value  to  be  $500 
and  demanded  judgment  for  that  sum.  The  only  evi- 
dence oifered  on  the  trial  as  to  the  value  of  the  car- 
riage was  that  it  was  worth  about  $300.  The  respon- 
dent claimed  that,  for  that  reason,  the  amount  in 
controversy  was  less  than  $500  and  the  appeal  should 
therefore  be  dismissed. 

Thomas  E.  Pearsall  {Morris  &  PearsaUj  attorneys), 
for  the  respondent  and  motion. 

James  D.  Bell  {DaiUy  &  Bellj  attorneys),  for  the 
appellant,  opposed. 

Per  Curiam. — This  action  is  not  founded  upon 
contract  and  hence  the  sum  for  which  the  complaint 
demands  judgment  is  deemed  to  be  the  amount  of  the 
matter  in  controversy,  within  the  meaning  of  section 
191  of  the  Code.  Here  the  complaint  demands  judg- 
ment for  $600.  It  matters  not  that  proof  given  upon 
the  trial  shows  that  the  plaintiff's  damages  were  less. 
If  he  can  succeed  upon  his  appeal,  upon  a  new  trial  it 
will  be  open  to  him  to  show  that  his  property  was 
worth  $500,  or  more,  if  he  can. 

The  motion  must  be  denied,  with  $10  costs. 

All  concurred. 
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TYNAN  V.  CADENAS. 
HIGUERA  V.  CADENAS. 

SuPBEMB  CouET,  New  York  County,  Speoial  Tbrm, 
May,  1886. 

.   §820. 

Interpleader — uihsn  not  ordered. 

Where  one  T.  brought  an  action  against  one  C.  for  the  reasonable 
value  of  goods  alleged  to  have  been  sold  by  him  to  C,  and  one  H. 
claimed  to  have  sold  the  same  goods  to  C,  brought  an  action  against 
him  to  recover  the  alleged  agreed  price  thereof, — Held^  that  T.  Sa 
H.  could  not  be  required  to  interplead  on  the  motion  of  0. 

Sherman  «.  Partridge  (4  Ihier^  646) ;  Trigg  v.  Hitz  (17  Ahb.  Pr.  486), 
followed. 

(Decided  May,  1885.) 

Motion  by  defendant  that  the  plain tiflf  in  above 
entitled  actions  be  required  to  interplead. 

Messrs.  Cadenas  &  Coe,  commission  merchants  in 
the  city  of  New  York,  purchased  for  export,  a  quantity 
of  ''Picadura"  tobacco  ;  after  the  delivery  and  ship- 
ment of  the  goods,  two  actions  were  brought  against 
them  for  the  price,  first,  one  by  John  H.  Tynan  to 
recover  the  reasonable  value  of  the  goods,  and  then 
another  suit  by  J.  E.  Higuera  &  Co.  for  the  price  of 
goods  sold  at  a  fixed  price  with  a  credit  which  had 
expired. 

Both  actions  were  in  respect  to  the  same  tobacco, 
and  the  amount  claimed  was  the  same  in  each,  except 
that  in  the  first,  interest  was  demanded  from  the  com- 
mencement of  the  action,  while  in  the  second,  it  was 
Vol.  VII.— 20 
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claimed  from  the  time  whea  the  credit  expired  and 
payment  was  demanded. 

Stickney  (&  Shepardy  for  the  defendant  and  motion. 

a.  V.  W.  Du  BoiSj  for  J.  R.  Higuera  &  Co.,  op- 
posed. 

Stephen  M.  Ostranderj  for  J.  H.  Tynan,  opposed. 

Lawrence,  J. — The  motions  in  these  cases,  why 
the  plaintiffs  in  the  respective  actions  should  not  in- 
terplead, &c.,  must  be  denied,  with  costs,  on  the  au- 
thority of  Sherman  v.  Partridge,  4  DueXj  646,  and 
Trigg  V.  Hitz,  17  Abb.  Pr.  436-9.* 


*In  Sherman  •.  Partridge  (4  Duer,  646;  ^.C.,1  Ahb,  Pr.  256  ;  11 
HatD.  Pr.  154)  it  was  held,  that  in  an  action  for  the  recovery  of  a  debt 
arising  from  a  sale  of  goods  the  vendee  conld  not  require  his  vendor 
to  interplead  with  another  person  claiming  to  be  the  owner  of  the 
goods. 

Id  Trigg  «.  Hitz  (iupra),  the  supreme  court  held  that  an  action  of 
interpleader  could  not  be  maintained  by  the  vendee  of  chattels  to 
settle  the  conflicting  demands  of  the  vendor  and  a  third  person 
claiming  the  purchase  money,  on  the  ground  that  the  vendor  had  ob- 
tained the  goods  from  him  by  fraud. 
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THE  NEW  YORK  INFANT  ASYLUM,  Appedlant, 
V,  ROOSEVELT  and  another,  Respondents. 

Supreme  Court,  First  Department,  General  Term, 
March,  1886. 

§  631. 

BUI  of  PartieularB —  When  properly  ordered  in  aeHon  hy  eharUabU 
institution  for  libel. 

Where,  in  an  action  for  libel  brought  by  a  charitable  institution,  the 
complaint  alleged,  that  by  the  publication  persons  have  declined  to 
make  charitable  donations  to  it  which  it  would,  otherwise,  have  re- 
ceived, and  two  of  these  persons  were  named  in  the  complaint  and 
others  referred  to,  as  John  Doe  and  Richard  Roe,  and  others 
whose  names  are  unknown  to  plaintiff, — Held,  that  an  order 
was  properly  made  requiring  the  plaintiff  to  serve  a  bill  of  parti- 
culars or  a  statement  of  the  names  of  the  persons,  who,  on  account 
of  the  publication,  declined  to  make  contributions  to  or  for  the 
benefit  of  the  plaintiff. 

{Decided  March  28,  1885.) 

Appeal  from  orders  granting  motions  by  defendants 
for  bill  of  particulars. 

The  action  was  brought  by  the  plaintiff,  which  is  a 
charitable  institution,  incorporated  by  Laws  of  1865, 
chap.  106,  supported  by  an  income  derived  from  the 
city  of  New  York,  and  the  contributions  of  persons 
charitably  disposed,  against  the  defendants  who  were 
two  of  its  managers,  to  recover  damages  for  an  alleged 
libel  contained  in  a  letter  written  by  the  defendants, 
and  published  ^in  the  New  York  Tribune  of  October 
17,  1883. 

After  setting  forth  the  plaintiff's  incorporation, 
objects,  the  libel,  etc.,  the  complaint  continued  :  '*  That 
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by  reason  thereof,  a  number  of  persons,  viz :  J.  Fisher, 
Charles  Parker  (whose  real  first  name  is  unknown  to 
plaintiff),  and  John  Doe  and  Richard  Roe,  and  others 
whose  names  are  unknown  to  plaintiff,  who  had  there- 
tofore been  accustomed  to  contribute  and  donate  sums 
of  money  to  the  plaintiff,  ceased  to  have  confidence  in 
its  management,  and  ceased  and  refused  to  contribute 
and  donate  any  further  sums  of  money  to  the  plaintiff, 
and  the  plaintiff  was  thereby  deprived  of  their  contri- 
butions and  donations,  and  of  the  moneys  which  it 
would  otherwise  have  received  from  said  persons  on  a 
continuance  of  their  confidence  in  its  management, 
and  the  plaintiff  was  otherwise  damaged  in  its  reputa- 
tion,  to  its  damage  $60,000,"  and  demanded  judgment 
for  that  sum. 

The  defendants  each  moved  that  the  plaintiff 
deliver  a  bill  of  particulars,  specifying  the  names  of 
the  persons  who  ceased  to  contribute  to  its  funds  by 
reason  of  the  matters  set  forth  in  the  complaint,  which 
motions  were  granted,  and  the  plaintiff  took  this 
appeal  from  the  orders  thereupon  entered.  It  was 
stipulated  that  the  appeal  be  heard  as  an  appeal  from 
one  order. 

Leicester  Holme^  for  plaintiff-appellant. 

In  an  action  for  damages  a  motion  for  a  bill  of  par- 
ticalars  should  not  be  granted  where  it  substantially 
asks  for  the  evidence  of  plaintiff's  special  damage. 
Dorley  v.  Royal,  1  N,  T.  Law  Bui,  18 ;  ZO  Moak's 

Eng.  QQ2^  note If  the  defendants  are  as  well 

acquainted  with  the  nature  of  the  particulars  of  the 
claim,  and  have  all  the  knowledge  necessary  for  them 
to  meet  the  charges,  it  will  not  be  granted.  Powers 
n.  Hughes,  39  N.  F.  Super.  {J.  &  S,)  482;  Wigand  7). 
Dejonge,  18  Hun,  406.  A  bill  of  particulars  will  not 
be  ordered  in  an  action  of  this  character,  except  upon 
special  circumstances  being  shown,  rendering  the  fur- 
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Dishing  thereof  necessary  or  proper  to  prevent  a  party- 
applying  therefor  from  being  surprised  on  the  trial. 
Joyce  V.  Hayaman,  I?Hsh  Law  Recordy  162 ;  Orvis  v. 
Dana,  1  Abb.  K.  C.  268. 

Jones  &  Roosevelt,  for  Theodore  R.  Roosevelt,  de- 
fendant-respondent. ^ 

The  code  in  express  terms  provides  that  the  '*  court 
may^  in  any  case^  direct  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  delivered  to  the  adverse 
party.' '  Code^  %  631.  The  power  of  the  supreme  court 
to  order  bills  of  particulars  extends  to  all  descriptions* 
of  actions  where  justice  demands  that  a  party  should 
be  apprised  of  the  matter  for  which  he  is  put  on  trial, 
with  more  particularity  than  is  required  by  the  rules 
of  pleading.  D wight  v.  Germania,  Life  Ins.  Co.,  84  N. 
T.  493  ;  Tilton  v.  Beecher,  69  Id.  176.  .  .  The  action,  if 
maintainable  at  all,  is  only  on  allegation  and  proof  of 
special  damage.  Shoe  &  Leather  Bank  v.  Thompson, 
18  Abb.  Pr.  413  ;  Knickerbocker  Life  Ins.  Co.  v  Ec- 
clesine,  34  N.  T.  Super.  (J.  c&  8.)  76. 

Oherardi  Davis y  for  Theodore  K.  Gibbs,  defendant- 
respondent. 

Daniels,  J. — ^The  object  of  the  action  is  to  recover 
damages  for  a  libel  alleged  to  have  been  published  by 
the  defendants,  of  and  concerning  the  plaintiff's  man- 
agement. Li  the  complaint  it  has  been  alleged,  that  by 
means  of  the  publication,  persons  have  declined  to  make 
charitable  donations  to  it  which  it  otherwise  would 
have  received.  Two  of  these  persons  are  named  in  the 
complaint  and  others  are  referred  to  as  John  Doe  and 
Richard  Roe,  and  others  whose  names  are  unknown  to 
the  plaintiff.  By  the  orders  from  which  the  appeals 
have  been  taken,  the  plaintiff  has  been  required  to 
serve  a  bill  of  particulars  or  a  statement  of  the  names 
of  the  persons  who  have  for  this  reason  declined  to 
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make  contributions  to  or  for  the  benefit  of  the  plaintiff. 
This  is  the  extent  to  which  the  orders  have  i^roceeded, 
and  they  seem  to  have  been  warranted  by  the  manner 
in  which  this  portion  of  the  complaint  has  been  framed. 
If  the  plaintiff  has  been  deprived  of  charitable  dona- 
tions by  means  of  the  publication  alleged  to  have  been 
libelous,  and  its  officers  have  knowledge  of  the  exist- 
ence of  that  fact  they  may  fairly  be  presumed  to  know 
who  the  individuals  are  who  have  declined  to  make 
such  donations;  and  if  they  do,  a  reasonable  under- 
standing of  the  case  to  be  made  against  the  defendants 
at  the  trial,  requires  that  information  of  the  names  of 
these  persons  should  previously  be  given  to  the  de- 
fendants. 

The  rules  prescribing  what  such  a  pleading  as  this 
complaint  should  be,  require  that  this  information 
shall  be  given  to  the  defendants.  That  was  considered 
in  Hartly  v.  Herring  (8  JDurn.  &  Easty  130),  where  it 
was  held,  that  the  declarations  should  state  the  names 
of  the  customers  whose  patronage  had  been  withdrawn 
from  the  plaintiff  by  reason  of  a  slanderous  publication. 
This  complaint  has  not  complied  with  that  rule,  except 
as  to  the  two  persons,  Fisher  and  Parker,  whose  names 
seem  to  have  been  given,  as  far  as  they  were  known, 
and  to  remedy  the  deficiency  in  this  respect  the  orders 
requiring  the  names  of  the  persons  referred  to,  to  be 
given,  were  regularly  made.  If  the  plaintiff  expects  to 
be  able  to  make  proof  of  the  fact  that  persons  have  with- 
held charitable  donations  from  it  because  of  this  pub- 
lication, the  defendants  are  entitled  to  know  who  those 
persons  are,  in  order  to  be  prepared  to  meet  that  part 
of  the  case,  as  far  as  they  may  be  able  to  do  so,  by 
proof  upon  the  trial. 

The  orders  which  have  been  made  require  no  more 
than  that  from  the  plaintiff,  and  as  they  seem  to  have 
supplied  only  the  defect  existing  in  this  respect  in  the 
complaint,  they  were  rightly  made.    They  should  be 


CIVIL    PROCEDURE    REPORTS.  311 

Kiernan  v,  Reming. 

affirmed,  together  with  $10  costs,  besides  disburse- 
ments, to  abide  the  event;. 

Davis,  P.  J.,  concurred. 


KIERNAN  V.  REMING. 

SuPERioB  Court  of  the  City  of  New  Yokk, 
Special  Term,  May,  1885. 

§§2243,2249,  2251,2254. 

Summary  Proceedings — Injunetim,  when  granted — Power  of  (hurt  to 
adjourn —  Warranty  by  whom  made. 

The  court  has  power  to  restrain,  by  injunction,  summary  proceedings, 
if  the  justice  goes  beyond  his  jurisdiction,  either  in  taking  cog- 
nizance of  the  proceedings  or  while  he  is  acting  therein,  and  if 
it  appears  that  a  warrant  in  such  proceedings  was  granted  by  a 
justice  who  did  not  have  jurisdiction,  its  enforcement  should  be 
restrained. 

Chadwick  v.  Spargur  (1  N.  Y.  Giv.  Pro.  435),  foUowed. 

A  justice  has  no  power  to  adjourn  summary  proceedings,  except  for 
the  purpose  of  enabling  a  party  to  procure  his  necessary  wit- 
nesses. ['] 

Where,  upon  the  return  of  the  precept,  the  tenant  filed  a  verified  tra- 
verse of  the  return  and  moved  to  dismiss  the  proceedings,  and 
the  justice,  after  hearing  the  testimony  of  the  parties  as  to  the 
service  of  the  precept,  instead  of  rendering  his  decision  upon 
the  close  of  the  evidence,  adjourned  the  proceedings  for  the  pur- 
pose of  decision, — Eeld^  that  the  adjournment  was  unauthorized 
and  operated  as  a  discontinuance  of  the  proceedings.  [*,  ■,  *,  •] 

Boiler  c.  The  Mayor  (30  N,  T.  Super,  637),  followed.  [",  <] 

A  justice  other  than  the  one  before  whom  the  precept  is  returnable, 
has  no  jurisdiction  to  issue  the  warrant.  [*] 

{Decided  June  2,  1885.) 
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Motion  to  continue  injunction  to  restrain  the 
defendant  from  enforcing  a  warrant  to  dispossess  the 
plaintiiBf  from  certain  premises  under  a  final  order. 

The  opinion  states  the  facts. 

William  H.  Kdly  and  Leonard  A,  Oiegerichj  for 
plaintiff  and  motion. 

Henry  0.  Botty  and  John  W.  Ooff^  for  defendants, 
opposed. 

In  GRAHAM,  J. — Summary  proceedings  for  the  re- 
covery of  the  possession  of  real  property  in  the  city  of 
New  York,  are  regulated  by  the  Code  of  Civil  Pro- 
cedure, sections  2239  and  2265  inclusive.  The  pro- 
ceedings, being  statutory,  must  be  strictly  followed  to 

give  the  court  jurisdiction. 
[*]  In  Chadwick  v.  Spargur  (1  N.  T.  Civ.  Pro.  425) 

it  is  held,  that  if  the  justice  goes  beyond  his 
jurisdiction,  either  in  taking  cognizance  of  the  pro- 
ceeding, or  while  he  is  acting  in  it,  the  court  may 
restrain,  and  if  it  appears  that  the  justice  who  granted 
the  warrant,  the  execution  of  which  is  sought  to  be 
restrained,  was  without  jurisdiction,  the  injunction 
should  be  continued.* 

Section  2243  provides  that  at  the  time  the  precept 
is  returnable  the  petitioner  must,  unless  the  adverse 
party  appears,  make  due  proof  of  the  service  of  the 
precept.  In  this  case  the  adverse  party  appeared, 
but  for  the  purpose  of  objecting  to  the  service,  and 
the  court  proceeded  to  take  proof  of  the  service  of  the 
precept. 

Section  2249  provides  when  a  final  order  awarding 
the  petitioner  the  possession  of  the  property  shall  be 
granted. 

♦  See  Broadwell  v,  Holcombe,  4  i\r.  T.  Civ.  Pro,  169,  and  Note  on 
Injunctions  in  Summary  Proceedings,  1  Jd,  425. 
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First,  if  sufficient  cause  is  not  shown  upon  the  re- 
turn of  the  prepept,  and 

Second,  where  there  is  a  verdict  of  the  jury,  or  a 
decision  of  the  justice  upon  the  trial  in  favor  of  the 
petitioner. 

In  this  case  no  answer  was  interposed,  and  there 
was  no  trial  before  the  magistrate.  It  was  the  duty, 
therefore,  of  the  justice  present  when  the  precept  was 
returnable,  if  sufficient  cause  was  not  there  shown,  to 
have  made  the  order  awarding  the  petitioner  the 
possession  of  the  property.  Such  an  order  was  not 
made,  however,  and  an  adjournment  was  taken  for  the 
purpose  of  decision.  This  adjournment  was  not  taken 
at  the  request  of  the  plaintiff,  nor  with  his  express 
consent.    He  insisted  at  the  time  that  the  proceeding 

should  be  dismissed, 
[•j  It  has  been  decided  by  the  general  term  of 

this  court,  that  where  there  is  no  provision  of  the 
statute  authorizing  an  adjournment,  and  an  indefinite 
adjournment  or  postponement  is  taken  for  delibera- 
tion and  decision,  that  the  proceedings  are  discon- 
tinued and  the  justice  or  the  court  loses  jurisdiction 
(Boiler  V.  Mayor,  &c.,  40  N.  Y.  Super.  [/.  <fe  8,^  587). 

The  only  provision  for  the  adjournment  of  these 
proceedings  is  contained  in  section  2248  of  the  Code, 
which  provides  that  at  the  time  when  issue  is  joined, 
the  judge  or  justice  may,  in  his  discretion,  at  the 
request  of  either  party,  and  upon  proof  to  his  satis- 
faction, by  affidavit  or  orally,  that  an  adjournment  is 
necessary  to  enable  the  applicant  to  procure  his  neces- 
sary witnesses,  or  by  consent  of  all  the  parties  who 

appear,  adjourn  the  trial  of  the  issue. 
[•]  This  section  would  not  authorize  the  adjourn- 

ment in  the  case  at  bar.  There  no  answer  was  in- 
terposed ;  there  was  no  issue  joined,  and  there  could 
be,  therefore,  no  necessity  for  an  adjournment  to  pro- 
cure witnesses. 
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[*]  In  Boiler  v.  Mayor  {suprd)^  it  was  held  that  by 

expressly  authorizing  an  adjonrnment  for  a  spe- 
cific purpose,  and  on  a  specific  condition,  the  statute 
impliedly  prohibited  all  adjournments  except  such  as 
are  expressly  authorized,  and  that  by  an  unauthorized 
adjournment  the  magistrate  before  whom  the  proceed- 
ings were  pending  exceeded  his  jurisdiction,  and  his 

future  proceedings  are  void. 
[*]  The  adjournment  in  this  case,  therefore,  under 

this  authority,  worked  a  discontinuance  of  the 
proceedings,  or  at  any  rate  a  justice,  other  than  one 
before  whom  the  precept  was  returnable,  had  no  juris- 
diction to  issue  the  warrant.  The  warrant  issued, 
therefore,  w^s  void. 

I  think,  however,  the  security  given  by  the  plaint- 
iff is  insufficient,  and  the  plaintiff  should  give  an  un- 
dertaking in  the  sum  of  two  thousand  five  hundred 
dollars,  that  he  pay  all  damage  sustained  by  the 
defendant  in  case  it  should  finally  appear  that  he  was 
not  entitled  to  an  injunction.  On  giving  such  a  bond 
the  injunction  is  continued  ;  plaintifl!  to  have  ten  dol- 
lars costs  of  this  mqtion,  to  abide  the  event. 


MINGST  V.  BLECK. 


Supreme  Court,   Second  Department,  Kings 
County,  Special  Term,  April,  1886. 

§§  600,  646. 

Armoer, — Instance  of^  held  sufficiently  deftnite  and  certain. 

Where,  in  an  action  for  breach  of  promise  to  marry,  in  which  the 
fourth  paragraph  of  the  complaint  alleged  the  seduction  of  the 
plaintiff  by  the  defendant,  under  promise  of  marriage,  the  answer 
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of  the  defendant  was  as  follows  :  '*  He  denies  each  and  every  alle- 
gation in  said  complaint,  except  so  much  thereof  as  may  be  herein- 
after admitted  ;  he  admits  that  he  had  an  acquaintance  with  the 
plaintiff,  but  he  denies  each  and  every  otlier  part  of  the  fourth  alle- 
gation in  said  complaint  Contained/' — Held,  that  a  motion  that  the 
answer  be  made  more  definite  and  certain  should  be  denied. 
(Decided  Apnl  20,  1885.) 

Motion  to  require  an  answer  to  be  made  more 
definite  and  certain. 

This  action  was  brought  to  recover  $10,000  damages 
for  breach  of  promise  to  marry.  The  complaint  alleged 
(1)  the  promise  of  marriage  ;  (2)  the  plaintiflPs  readiness 
to  marry;  (3)  the  defendant's  representation  that  he 
was  unmarried  ;  (4)  the  seduction  of  the  plaintiff  by 
defendant  under  the  promise  of  marriage ;  and  (5)  the 
defendant's  refusal  to  marry  the  plaintiff  after  the 
lapse  of  a  reasonable  time  before  the  commencement 
of  the  action  and  after  the  making  of  the  request. 
The  answer  of  the  defendant  was  as  follows  :  "1.  He 
denies  each  and  every  allegation  in  said  complaint 
except  so  much  thereof  as  may'be  hereinafter  admitted. 
2.  He  admits  that  he  had  an  acquaintance  with  the 
plaintiff,  but  he  denies  each  and  every  other  part  of 
the  fourth  allegation  in  said  complaint  contained." 

Leonard  A.  OiegericTi^  for  plaintiff  and  motion. 

Cited  in  support  of  contention  that  the  denials  in 
the  answer  were  not  specific  certain  and  definite: 
Code  of  Civil  Proc.  §  500,  subd.  1 ;  Rule  20,  General 
Rules  of  Practice ;  Hammond  v.  Earle,  5  AhK  N.  C.  106, 
108 ;  Mattison  v.  Smith,  19  Abb.  Pr.  288  ;  Chamberlain 
V.  American  Nat.  Life  &  Trust  Co.,  5  N.  T.  Weekly  Dig. 
129  ;  People  v.  Snyder,  41  N.  Y.  397 ;  Pacific  Mail  S.  S. 
Co.  V.  Irwin,  67  Barb.  Vn\  S.  C,  4  Hun,  671; 
McEncore  v.  Decker,  58  How.  Pr.  250;  Miller  -0. 
McCIosky,  1  N.  T.  Civ.  Pro.  252 ;  Leary  v.  Boggs,  3 
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Id.  2^  ;  Sheldon  v.  Sabin,  4  /ei.  4  ;  Clark  v.  Dillon,  4 
Id.  248 ;  Bixby  v.  Drexel,  9  Reporter,  630 ;  that  the 
proper  practice  is  to  move  to  make  the  answer  more 
definite  and  certain  :  Greenfield  v.  Mass.  Mutual  Life 
Ins.  Co.,  47  N.  Y.  437 ;  Crane  v.  Ryder,  13  Id.  433. 

William  A.  Ouck^  for  defendant,  opposed. 

CuLLEN,  J. — I  think  the  answer  both  plain  and 
good  in  its  meaning. 

Motion  to  make  answer  more  definite  and  certain 
denied ;  $10  costs,  to  abide  event. 


KIPP,   Respondent,   o.   RAPP  and  anothee, 
Appellants. 

City  Court  of  New  York,  General  Term, 
May,  1886. 

§§  66,  756. 

Attorney^  B  lien  for  costs, — Enforcement  of  ly  action  on  undertaking 
on  appeal. 

Where,  in  an  action  upon  an  undertoking  on  appeal  to  recover  costs 
awarded  the  plaintiff  un  the  affirmance  of  the  judgment  appealed 
from,  the  plaintiff's  attorney,  upon  proof  that  he  was  the  attorney 
for  the  plaintiff  on  such  appeal,  and  had  not  been  paid  his  dis- 
bursements or  for  his  services,  and  had  brought  the  action  on  the 
undertaking  in  the  name  and  with  the  consent  of  the  plaintiff  for 
the  purpose  of  enforcing  his  lien  for  costs,  and  upon  the  consent  of 
the  plaintiff  to  the  granting  of  the  motion,  moved  that  he  be  per- 
mitted to  prosecute  and  continue  the  action  for  his  own  benefit  in 
the  name  of  the  plaintiff,— £feW,  that  an  attorney  has  a  lien  not 
only  upon  the  judgment  but  upon  all  incidents  of  the  judgment 
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and  secarities  f or  its  payment,  and  may  commence  and  maintain  an 
action  in  the  name  of  his  client  for  the  purpose  of  enforcing  any 
lien  he  may  have  for  costs,  and  the  motion  was  properly  granted  ; 
that  the  granting  of  the  motion  did  not  decide  any  of  the  issues 
nor  of  the  points  of  di£ference  between  the  parties,  nor  did  it  estop 
the  defendants  from  urging  upon  a  trial  any  objection  they  may 
have  against  the  plaintiff's  right  to  recover  or  the  attorney's  right 
to  enforce  his  lien. 
{Decided  May  29,  1885.) 

Appeal  from  an  order  of  the  special  term  permit- 
ting the  plaintiffs  attorney  to  prosecute  and  continue 
the  action  for  his  own  benefit  in  the  name  of  the 
plaintiff  and  directing  the  order  to  be  entered  nunc 
pro  tunc. 

This  action  was  begun  in  February,  1885,  to  recover 
from  the  defendants,  as  sureties,  upon  an  undertaking 
given  on  appeal  to  the  court  of  appeals  in  an  action 
brought  by  the  present  plaintiff  against  one  David  W. 
McLean,  the  sum  of  $127.14  costs  awarded  the  plaint- 
iff on  the  affirmance  by  the  court  of  appeals  of  his 
judgment  against  McLean.  The  defenses  set  up  in  the 
answer  are  sufficiently  stated  in  the  opinion. 

It  appears  that  the  defendants  claim  that  on  De- 
cember 3,  1881,  the  plaintiff  assigned  to  one  Peter 
Smith  Parker  all  his  cause  of  action  against  McLean, 
together  with  all  judgments  and  moneys  due  or  to 
grow  due  thereon ;  that  the  plaintiff  denies  all  knowl- 
edge of  having  made  such  an  assignment;  that  in 
August,  1882,  the  said  Parker  moved  for  an  order  sub- 
stituting him  as  plaintiff  in  place  of  the  plaintiff  herein 
in  the  action  against  McLean  ;  and  a  reference  was 
ordered  to  take  proof  of  the  facts,  but  no  proceedings 
were  taken  thereunder,  and  subsequently,  on  November 
17,  1882,  the  defendant  in  that  action,  McLean,  secured 
leave  to  appeal  to  the  court  of  appeals,  gave  the  un- 
dertaking sued  on,  and  appealed,  and  the  judgment 
was,  on  January  29,  1885  affirmed  with  costs. 
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The  plaintiflf's  attorney  herein  was  attorney  for  the 
plaintiff  in  his  action  against  McLean,  and  brought 
this  action  in  the  plaintiff's  name  and  with  his  consent, 
for  the  purpose  of  enforcing  his  lien  for  costs.  It  ap- 
pears that  for  his  services  on  the  appeal  to  the  court 
of  appeals,  the  said  attorney  received  no  compensation, 
but  on  the  contrary  himself  paid  all  the  disbursements, 
and  that  McLean  is  insolvent.  Annexed  to  the  motion 
papers,  was  the  consent  of  the  plaintiff  that  his 
attorney  prosecute  the  action  for  his  own  benefit  in 
the  plaintiff's  name. 

IT.  B.  Kinghorn^  for  defendants-appellants. 

Nelson  Zdbriskie^  for  plaintiff  and  respondent. 

Cited,  in  support  of  contention  that  an  attorney 
has  not  only  a  lien  upon  a  judgment  solely  for  costs, 
but  is  also  the  equitable  assignee  thereof,  and  may 
maintain  an  action  in  the  name  of  his  client  upon  an 
undertaking  given  in  the  action  in  which  the  judg- 
ment was  recovered,  to  enforce  his  lien,  and  that  the 
client  cannot  by  any  release  or  discharge  prevent  a 
recovery  or  affect  such  right  of  the  attorney :  Shack- 
elton  V.  Hart,  20  How  Pr.  39 ;  Martin  v.  Hawks,  16 
Johns.  405 ;  Wilkins  v.  Batterman,  4  Barb.  47  ;  Smith 
X.  Baum,  67  How.  Pr.  267 ;  Albert  Palmer  Co.  v.  Van 
Orden,  4  N.  T.  Civ.  Pro.  44  ;  McCabe  v.  Fogg,  60  Haw. 
Pr.  488  ;  Hickard  v.  Yencer,  10  N.  T.  Weekly  Dig. 
271 ;  Kehoe  v.  Miller,  10  Abb.  N.  G.  393  n.;  Deutsch  v. 
Webb,  JO  Id.  393 ;  Russell  v.  Somerville,  10  Id.  396 ; 
Moloughney  v.  Kavanagh,  3  If.  T.  Civ.  Pro.  263 ; 
Naylor  v.  Lane,  5  Id.  149 ;  Carleton  v.  Goldman,  6  Id. 
163  n. ;  Coster  ©.  Greenpoint  Ferry  Co.,  6  Id.  146  ;  Mar* 
shall  V.  Meech,  61  N.  Y.  140  ;  McGregor  ??.  Comstock^ 
28  Id.  237 ;  3  Hun^  217 ;  Lackenmeyer  v,  Lackenmeyer, 
66  How.  Pr.  422 ;  Wilber  v.  Boker,  24  Hun,  24. 
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Browne,  J. — ^The  action  is  brought  upon  an  under- 
taking given  by  the  defendants  as  sureties  upon  an 
appeal  to  the  court  of  appeals  to  recover  the  costs 
awarded  the  plaintiff  upon  an  affirmance  of  the  judg- 
ment. 

The  answer  alleges  that  the  plaintiff  is  not  the  real 
party  in  interest;  that  any  interest  the  plaintiff  had 
or  has  therein  passed  to  one  Peter  Smith  Parker  by 
an  assignment  of  the  claim  of  the  judgment  in  ques- 
tion executed  on  or  about  December  3, 1881 ;  that  the 
judgment  was  fraudulently  entered  in  favor  of  Kipp  ; 
that  Kipp  having  no  interest  in  the  judgment  so  ap- 
pealed from,  there  existed  no  privity  as  between  him 
and  these  sureties  ;  and  finally,  that  the  judgment  in 
question  has  been  satisfied. 

These  averments  in  defense  to  this  action  are  in  no 
wise  conceded  by  the  moving  party  to  be  true  ;  hence 
they  must  be  established  by  a  trial  in  the  ordinary 
course  of  practice,  and  if  established  upon  such  trial, 
then  the  question  of  law  is  in  order,  whether  the  facts 
found  will  bar  the  plaintiff's  claim.  The  effect  of  the 
order  appealed  from  allowing  the  action  to  be  prose- 
cuted and  continued  by  the  attorney  in  plaintiff's 
name,  for  the  purpose  of  enforcing  his  lien  for  costs,  is 
not  to  determine  in  any  manner  the  issues  raised  by 
the  pleadings,  but  is  simply  a  license  to  the  attorney  to 
prosecute  the  action  in  plaintiff's  name  for  the  costs 
he  alleges  to  have  earned  upon  the  affirmance  of  the 
judgment. 

This  decides  none  of  the  issues  nor  of  the  points  of 
difference  between  the  parties,  nor  does  it  estop  the  de- 
fendants from  urging  upon  a  trial  any  objection  they 
may  have  against  the  plaintiff's  right  to  lecover  or  of 
the  attorney's  right  to  enforce  his  lien.  The  order  ap- 
pealed from  does  not  adjudicate  a  single  fact  pro  or 
con  either  of  the  parties,  nor  does  it  determine  that  the 
attorney  is  entitled  to  recover  the  sum  claimed.     The 
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attorney  claims  a  Iren  and  a  right  to  prosecute  and 
continue  the  action  to  enforce  it,  and  it  is,  we  think, 
unnecessary  to  cite  the  many  cases  in  which  it  has 
been  decided  that  an  attorney  has  alien  not  only  upon 
the  judgment  but  also  upon  all  the  incidents  of  the 
judgment  and  securities  for  its  payment,  and  that  he 
may  commence  and  maintain  an  action  in  the  name  of 
his  client  for  the  purpose  of  enforcing  any  lien  he 
may  have  for  costs. 

Order  affirmed  with  $10  costs  and  disbursemente  to 
respondent. 

Haw£8  and  Hyatt,  JJ.,  concurred. 


HOTALING,  Jr.,  an  infant,  by  HOTALING,  his 
GUARDIAN  ad  litem,  «.  MoKENZIE. 

Supreme  Court, Third  Department, Ulster  County, 
Special  Term,  May,  1884. 

§§  458,  3268. 
Security  for  eotU—  When  infant  may  proeeeuts  aeUan  as  poor  pormm. 

An  infant  may  be  allowed  to  sue  as  a  poor  person,  and  where  an  in- 
fant plaintiff  asks  leave  so  to  do  and  the  defendant  at  the  same 
time  moves  for  security  for  costs,  and  the  facts  necessary  to  justify 
each  of  the  orders  asked  for  are  shown,  the  motion  for  leave  to 
prosecute  in  forma  pauperie  should  be  granted  and  the  motion  for 
security  for  costs  denied. 

The  rule  for  the  construction  of  the  sections  under  which  such 
motions  were  made,  stated. 

(Decided  May  10,  1884.) 

Motion  by  plaintiff  to  be  permitted  to  sue  as  a  poor 
person,  and  by  the  defendant  to  compel  the  guardian 
ad  litem  of  the  plaintiff  to  give  security  for  costs. 
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The  opinion  states  sufficient  facts. 
O.  Z>.  B.  ffdsWottckj  for  plaintiff. 
Bernard  <fe  Fiero^  for  defendant. 

Westbrook,  J.— The  plaintiff,  under  section  468  of 
the  Code  of  Civil  Procedure,  applies  for  leave  to  sue 
in  forma  pauperis.  The  petition  sets  out  all  the  neces- 
sary facts  to  justify  the  order,  unless  the  fact  of  the 
infancy  of  the  petitioner  makes  the  section  referred  to 
inapplicable. 

The  defendant,  under  section  3268  of  the  same  Code 
(subdivision  5),  asks  that  the  guardian  ad  litem  should 
be  compelled  to  give  security  for  costs,  and  shows  a 
case  in  which  it  is  proper  to  require  such  security,  un- 
less the  plaintiff  has  a  right  to  prosecute  his  action  in 
forma  pauperis  and  such  right  makes  section  3268  in- 
applicable. 

There  has  not,  to  my  knowledge,  been  any  decis- 
ion either  of  this  court  at  general  term,  nor  of  the 
court  of  appeals,*  upon  the  questions  involved ;  but  the 
decisions  both  in  this  court  at  special  term  and  in 
other  courts  are  quit6  conflicting  (Steinberg  v.  Man- 
hattan Railway  Co.,  10  N.  T.  Weekly  Dig.  346; 
Kleinpeter  v.  Enell,  2  N.  T.  Civ.  Pro.  21 ;  Nichols  v. 
Cammann,  2  Id.  375 ;  Irving  v.  Garrity,  4  Id.  105 ; 
Matter  of  Mang,  5  Id.  162 ;  Hayes  v.  Second  Ave.  R. 
R.  Co.j  5  Id.  155).  The  question  will,  therefore,  be  dis- 
cussed as  an  original  one. 

There  can  be  no  doubt  that  the  provisions  of  the 
Code  (§§  458,  &c.)  in  reference  to  poor  persons  apply  to 

*  Since  tho  preparation  of  the  foregoing  opinion,  Erickson  «.  Poey 
(5  N,  Y,  Civil  Pro.  879),  has  been  decided  by  the  court  of  appeals. 
In  that  case,  xvithoufc  any  opinion,  an  order  vacating  an  order  com- 
pelling an  infant,  who  has  been  allowed  to  prosecute  in  forma  pau* 
periSf  to  give  security  for  costs,  was  affirmed. — T.  R.  W. 

Vol.  VIL— ai 
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infants  as  well  as  to  adults.  The  language  is  general 
— applicable  to  *'  a  poor  person,  not  being  of  ability  to 
sue  " — ^and  to  restrict  it  to  the  case  of  an  adult  would 
not  only  be  an  unwarranted  contraction  of  its  meaning, 
but  it  would  do  the  author  of  the  Code,  and  the  Leg- 
islature which  adopted  it,  the  injustice  of  imputing  to 
them  the  intent  of  protecting  only  the  poor  adult^and 
leaving  the  poor  infant — who  has  always  been  regarded 
as  the  object  of  special  care — to  shift  for  himself.  It 
follows,  then,  that  the  infant  is  entitled  to  his  order. 

It  will  not  be  denied,  that  §  3268  is,  in  its  language, 
quite  peremptory.  By  it,  "  the  defendant  in  an  ac- 
tion brought  in  a  court  of  record,  may  require  security 
for  costs  to  be  given  ....  where  the  plaintiff  was, 

when  the  action  was  commenced an  infant, 

whose  guardian  ad  litem  has  not  given  such  security." 
But  the  i)rovisions  in  regard  to  a  poor  person  are 
equally  x>eremptory.  Those  apparently  conflicting 
sections  of  the  Code  must  therefore  receive  a  construc- 
tion which  will,  if  possible,  harmonize  them,  and  not 
one  which  will  give  effect  to  some  at  the  expense  of 
others.  Section  3268  states  simply  a  general  rule,  as 
those  sections  in  regard  to  the  recovery  of  costs  do, 
and  section  458,  &c.,  a  rule  for  special  cases.  When 
therefore  the  order  is  made  that  an  individual  may 
prosecute  as  a  poor  person,  then  the  general  rule  as  to 
security  for  costs,  and  also  the  general  rules  as  to  the 
recovery  of  costs,  are  no  longer  applicable.  This 
construction  harmonizes  (as  courts  should  always  en- 
deavor to  do)  apparently  inconsistent  provisions  of  a 
system  of  practice.  Necessarily,  in  such  a  system 
there  must  be  general  language  used,  for  the  state- 
ment of  every  exception  to  a  general  rule  would  make 
the  statutes  interminable  ;  but  when  such  general  lan- 
guage is  used  it  should  not  receive  such  a  literal  con- 
struction as  will  nullify  other  provisions  applicable  to 
special  cases  which  are  equally  plain.    The  Code  pro- 
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vides  rules  in  regard  to  costs  which  are  applicable 
generally,  but  when  the  same  system  provides  for 
special  cases,  it  would  be  manifestly  unjust  and  illegal 
to  hold  the  former  applicable  to  the  latter,  because  such 
a  construction  would  make  the  latter  nugatory. 

The  motion  of  the  plaintiff  is  granted,  and  that  of 
the  defendant  denied.  As  each  motion  has  authority 
to  sustain  it  in  past  adjudications,  no  costs  are  given 
to  either  party  on  these  motions. 


OSBORNE  AND   ANOTHER,  AS  ADMINISTRATORS,  ETC., 

OF  NELSON  RANDALL,  v.  RANDALL,  et  al. 

County  Court  of  Erie  County,  April,  1885. 

§§  381,  401 

Statute  of  UmU<Uiom,— Application  to  action  to  foreclose  mortgage. 

Where,  in  an  action  to  foreclose  a  mortgage  on  real  property  situate 
>vitlnn  the  state,  made  in  1856,  and  due,  one-half  in  six  months,  and 
the  balance  in  one  year  from  the  date  thereof,  it  appeared  that  no 
bond  was  given  with  the  mortgage  ;  that  the  mortgagor  died 
about  nine  years  after  the  date  of  the  mortgage;  and  that  those  to 
whom  the  mortgaged  property  descended  left  the  state  in  1867, 
and  had  ever  since  resided  in  California, — Held^  that  the  action 
was  not  barred  by  the  statute  of  limitations;  that  the  time  of  the 
absence  from  the  state  of  the  mortgagor's  heirs  was  not  to  be  com- 
puted as  a  part  of  the  time  limited  for  the  commencement  of  the 
action. 

An  action  to  foreclose  a  mortgage  on  real  property  is  not  an  action 
in  rem. 

(Decided  April,  1885.) 

Action  to  foreclose  mortgage. 
The  facts  are  stated  in  the  opinion. 
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Frederick  Sowardj  for  plaintiffs. 
Oearge  A.  DamSj  for  defendants. 

Hammond,  County  Judge.  —This  is  an  action  to 
foreclose  a  mortgage,  given  June  6,  1856,  by  Volney 
Randall  to  his  brother  Nelson  Randall,  to  secare  the 
payment  of  one  ^thousand  dollars,  a  i)art  of  the  pur- 
chase price  of  the  mortgaged  premises,  one-half  in  six: 
months,  and  one-half  in  one  year  from  the  date  thereof 
with  interest,  but  no  bond  was  given  with,  or  accom- 
panied said  mortgage. 

The  complaint  alleges,  and  the  evidence  shows,  the 
death  of  the  mortgagee,  and  the  due  appointment  of 
the  plaintiffs  as  administrators  with  the  will  annexed, 
and  the  death  also  of  the  mortgagor,  about  nine  years 
after  the  date  of  said  mortgage,  and  that  the  said 
mortgagor  left  him  surviving  his  wife  and  three  chil- 
dren, who  are  the  sole  defendants  in  this  action.  That 
all  said  defendants  removed  from  this  state  to  the 
state  of  California  about  the  year  1867,  and  have 
resided  there  ever  since,  thus,  since  then,  being  non- 
residents of  this  state. 

The  answer  sets  up  payment,  and  the  statute  of 
limitations.  But  there  is  no  evidence  of  any  payment 
ever  having  been  made  on  the  mortgage,  nor  of  any 
new  promise  to  take  it  out  of  the  statute  ;  so  the  sin- 
gle question  to  be  determined  is,  whether  the  non-resi- 
dence of  the  defendants  against  whom  no  personal 
demand  is  made,  saves  the  mortgage  from  the  opera- 
tion of  the  limitation  of  the  twenty  years  provided 
by  section  three  hundred  and  eighty-one  of  the  Code 
of  Civil  Procedure. 

The  cause  of  action  having  accrued  since  the  year 
1848,  it  must  be  governed  by  the  provisions  of  the 
Code  of  Civil  Procedure  with  regard  to  the  time  of 
limitation.     Code  Civ.  Pro.  §  414. 
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Section  401  Code  do.  Pro,  among  other  things  pro- 
vides :  '*  If  after  a  cause  of  action  has  accrued  against 
a  person  he  departs  from  and  resides  without  the 
tstate,  or  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  the  time  of  his  absence  is 
not  a  part  of  the  time  limited  for  the  commencement 
of  the  action." 

I  think  that  a  cause  of  action  accrued  against  these 
defendants  upon  the  death  of  their  ancestor ;  because 
upon  his  death  the  legal  title  to  the  premises,  by  oper- 
ation of  law  descended  to  and  vested  in  them  as  his 
sole  heirs  at  law,  subject  to  the  lien  of  this  mortgage, 
and  this  gave  the  plaintiffs  a  cause  of  action  against 
-them  within  the  meaning  of  the  foregoing  provisions 
of  section  401,  and  this  cause  of  action  is  stated  and  set 
forth  in  the  complaint  herein,  and  tbe  plaintiffs  may 
maintain  it,  not  to  collect  the  debt  of  them,  but  to 
collect  the  debt^  which  is  secured  by  this  mortgage, 
out  of  the  property  now  owned  by  them. 

There  having  been  no  bond  in  this  case,  the  death 
of  the  mortgagor  could  make  no  diffei'ence  with  the 
rights  of  the  pi&inti'ff,  as  the  defendants,  the  heirs  of 
the  mortgagor,  would  eucoeed  to  bis  rights,  and  stand 
in  his  place  so  far  as  this  mortgage  is  concerned,  the 
plaintiffs  having  no  personal  demand  against  either 
him  or  them. 

While  Volney  Randall  lived,  tbe  cause  of  action 
was  against  him,  to  foreclose  his  equity  of  redemption, 
and  tbe  mortgage  could  not  have  been  foreclosed  with- 
out making  hitn  a  party  to  the  'action,  and  his  resi- 
dence or  non-residence  could  make  no  difference  with 
such  necessity. 

If  he  had  lived  and  moved  to  California  with  his 
family,  and  remained  there  with  them,  it  would  seem 
beyond  question  that  hi^  absence  from  the  state  would 
have  operated  to  prevent  the  running  of  the  statute 
against    this  mortgage  within  the  provisions  above 
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qnoted,  althongh  there  was  no  personal  demand 
against  him  ;  and  the  same  principle  mnst  govern,  and 
the  same  rule  apply  with  reference  to  his  heirs,  these 
defendants,  the  action  being  against  them,  now  to  cnt 
off  their  equity  of  redemption,  while  if  he  were  living 
it  would  be  against  him  for  the  same  purpose. 

It  must  be  conceded  that  either  Volney  Randall  or 
these  defendants,  might  have  waived  the  running  of 
the  statute  by  written  stipulation,  certainly  it  was  in 
their  power  to  do  so;  and  they  can,  and  do,  accom- 
plish the  same  purpose  when  they  voluntarily  remove 
from  the  state. 

The  defendants  say  that  this  property  has  been 
here  all  the  time,  and  the  plaintiffs  might  have  pro- 
ceeded at  any  time  within  the  past  twenty-iive  years 
to  collect  their  debt  out  of  it.  This  is  true,  but  it  is 
also  true  that  the  statute  has  giveil  this  remedy  to 
bring  the  defendants  into  court,  and  the  plaintiffs 
were  not  bound  to  proceed  by  advertisement,  but 
they  may  wait  for  the  return  of  the  defendants  to  the 
state  if  they  choose. 

The  defendants  also  say  that  this  is  not  a  cause  of 
action  against  them,  but  rather  an  action  in  rem^  to 
enforce  a  lien  against  specific  property. 

In  Whalley  v.  Eldridge  (24  Minn,  361),  the  learned 
judge  says :  *' An  action  to  foreclose  is  not  an  action 
in  rem.  It  is  true  the  action  has  specific  property  for 
its  subject,  or  object ;  so  has  the  action  of  ejectment 
or  replevin,  or  to  enforce  a  mechanic's  lien,  or  for  spe- 
cific performance  of  a  contract  to  convey ;  but  this 
does  not  make  them  actions  in  rem.  Such  actions 
belong  chiefly  to  maritime  and  revenue  jurisdictions, 
and  when  the  court  has  acquired  jurisdiction  of  the 
tiling^  its  judgment  in  respect  to  it  is  binding  upon  all 
the  world.  This  is  not  the  case  in  an  action  to  fore- 
close, because  in  such  an  action  the  judgment  binds 
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only  those  who  are  parties,  and  affects  the  property 
only  to  the  extent  of  their  interests  in  it." 

I  have  not  been  able  to  find  any  reported  case  in 
this  state  upon  the  precise  point  presented  in  this  ac- 
tion, but  I  apprehend,  the  question  must  turn  upon 
the  construction  to  be  given  to  section  401  above  quoted  ; 
and  if  I  am  correct  in  the  view  I  have  taken  of  this 
construction,  the  property  of  these  defendants  is 
bound  for  the  payment  of  this  mortgage,  which  is  a 
contract  in  writing,  under  seal,  binding  their  puoperly 
as  a  security  for  its  payment,  and  the  plaintiflFs  may 
enforce  it  in  this  action  to  foreclose  this  mortgage, 
and  they  are  entitled  to  the  decree  of  the  court 
appropriating  the  property  of  the  defendants  to  the 
payment  of  this  debt,  because  the  action  is  proi)erly 
brought  and  the  court  has  jurisdiction  of  their  per- 
sons, and  only  in  this  way  can  the  plaintiffs  obtain 
the  full  relief  to  which  they  are  entitled,  and  judg- 
ment  must  be  ordered  for  the  plaintiffs  accordingly, 
with  costs  to  be  taxed. 


JACQUIN,  Respondent,  v.  JACQUIN,  Appellant. 

SuPBEMB  Court,  First  Department,  General  Term, 
May,  1885. 

§§  1241,  1773. 

Action  far  separation — Whenhtuband  notpunisJicd  as  for  contempt  for 
non-payment  of  costs  awarded  in. 

The  court  has  no  power  to  punish  a  husband  as  for  a  contempt  for 
non-payment  of  costs  and  counsel  fee,  which  he  was  directed  to  pay 
by  the  final  judgment  in  an  action  for  separation,  Such  costs  and 
counsel  fee  should  be  collected  by  execution.  [\',*] 

Lansing  v,  Lansing  (41  How.  Ft.  248);  [*]    Park  v.  Park  (80  N.  7. 
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166);[»]  Howe  «.  Howe(5jy:  F.  WeMy  Lig.  460);n   Pritchardir. 
Pritchard  (4  Abb.  N,  C.  298):  [}]  distingaished. 
{Decided  May  80,  1885.)   * 

Appeal  from  an  order  of  the  special  term  adjudg- 
ing the  defendant  gnilty  of  contempt,  and  directing 
his  commitment  until  he  should  pay  $681,  costs  and 
counsel  fee  awarded  the  plaintiff*  with  interest ;  $10 
costs  of  motion,  and  the  fees  of  the  sheriff. 

The  action  was  brought  by  the  plaintiff,  the  wife 
of  the  defendant,  for  a  separation,  and  the  costs  and 
counsel  fee,  for  the  non-payment  of  which  the  defend- 
ant was  adjudged  guilty  of  contempt,  were  awarded 
the  plaintiff  by  the  final  judgment  therein. 

Other  facts  are  stated  in  the  opinion. 

L.  01  Waehner^  for  defendant-appellant. 

John  M.  Bowers^  for  plaintiff-respondent. 

Daniels,  J. — The  amount  directed  to  be  jmid  by 
the  order  was  the  costs  and  counsel  fee  recovered  by 
the  final  judgment  entered  in  the  action.  This  judg- 
ment directed  that  the  defendant  should  pay  the 
amount  to  the  attorneys  for  the  plaintiff  within  five 
days  after  service  upon  him  of  a  certified  copy  of  the 
judgment,  and  the  only  point  required  to  be  examined 
is,  whether  the  court  was  authorized  to  direct  his  com- 
mitment for  the  non-payment  of  this  sum  of  money. 
The  amount  was  fixed  and  definite,  and  capable  of 
being  docketed  against  th6  defendant,  and  collected 
by  means  of  an  execution.  And  when  judgment  has 
been  entered  for  the  recovery  of  a  fixed  sum  of  money, 
there  it  has  been  provided  by  section  1240  of  the  Code 
of  Civil  Procedure  that  it  may  be  enforced  by  execu- 
tion.   The  action  was  for  a  separation,  and  it  resulted 
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in  such  a  jadgment  in  favor  of  the  plaintiff.  In  an 
action  of  this  description,  it  has  been  provided  by 
section  1773  of  the  Code  of  Civil  Procedure,  that  the 
defendant  may  be  punished  for  his  failure  to  make 
payment  of  any  sum  of  money  that  may  be  required 
by  the  judgment  or  order  referred  to  in  the  preceding 
section.  But  that  section  does  not  include  that  part 
of  the  judgment  which  may  be  entered  for  the  recovery 
of  costs.  It  has  been  expressly  limited  to  that  part  of 
the  judgment  requiring  the  husband  to  provide  for  the 
education  and  maintenance  of  any  of  the  children  of 
the  marriage,  or  for  the  support  of  his  wife,  and  to 
the  non-payment  of  money  directed  to  be  jyaid  by 
orders  provided  for  in  section  1769.  That  section  has 
been  limited  to  orders  made  during  the  pendency  of 
the  action  by  which  the  husband  may  be  required  to 
pay  any  sum  or  sums  of  mqney  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action,  or  to  pro- 
vide for  the  education  and  maintenance  of  the  children 
of  the  marriage,  or  for  the  support  of  the  wife. 
Neither  this  section  nor  either  of  the  others  referred  to 
include  so  much  of  a  final  judgment  as  may  be  entered 
for  the  recovery  of  the  costs  and  expenses  of  the 
action,  except  that  section  1769  has  permitted  the 
court  to  order  the  payment  of  final  costs  to  be  made 
out  of  property  sequestered  or  otherwise  in  the  power 
of  the  court. 

It  is  evident  from  this  construction,  that  the  recov* 
ery  of  final  costs  secured  the  attention  of  the  Legisla** 
tare  in  the  enactment  of  the  section.  But  while  this 
authority  was  given  to  the  court  to  direct  their  pay- 
ment out  of  property  sequestered  or  otherwise  in 
P]  its  power,  no  authority  to  punish  the  defendant 
by  a  proceeding  for  a  contempt  for  non-payment 
of  final  costs  was  conferred  by  this,  or  either  of  the 
other  sections,  and  if  such  authority  was  intended  to 
have  been  given,  it  is  reasonable  to  suppose  that  it 
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would  have  been  found  in  one  or  more  of  these  sec- 
tions of  the  Code,  enacted  as  declaratory  of  the  rights 
of  the  parties,  and  to  prescribe  the  mode  of  proceeding 
in  actions  of  this  description.  The  absence  of  such  a 
power  from  these  sections  is  a  very  cogent  indication 
that  it  was  not  designed  to  be  possessed  by  the  court ; 
bat  that  the  power  to  punish  the  defendant  for  con- 
tempt was  intended  to  be  limited  to  his  failure  to  com- 
ply with  orders  madef  during  the  pendency  of  the 
action  for  tlie  payment  of  money,  or  directions  con- 
tained in  the  final  judgment  for  the  education  and 
maintenance  of  his  children  and  the  support  of  his 

wife. 
[•]  It  seems  to  have  been  supposed  that  the  hus- 

band was  liable  to  be  punished  by  way  of  pro- 
ceeding for  a  contempt  for  the  non-payment  of  final 
costs,  under  the  authority  of  section  1241  of  the  Code. 
But  by  subdivision  2  of  that  section,  it  has  been  pro- 
-vided  that,  where  the  judgment  is  final,  and  part  of  it 
cannot  be  enforced  by  execution,  as  prescribed  in  the 
preceding  section,  the  part  or  parts  whicli  cannot  be 
so  enforced  may  be  enforced  by  proceedings  for  con- 
tempt. This  limitation  of  the  right  to  enforce  the  final 
judgment  plainly  excludes  that  part  of  it  which  may 
be  enforced  by  execution,  as  the  direction  for  the  pay- 
ment of  final  costs  is  always  capable  of  being  enforced, 
and  that  conforms  to  the  directions  contained  in  sub- 
division 3  of  section  14,  which  permits  a  party  to  be 
punished  by  way  of  contempt  for  the  non-payment  of  a 
sum  of  money  ordered  or  adjudged  to  be  paid  only  in 
a  case  where,  by  law,  execution  cannot  be  awarded  for 
the  collection  of  such  sum.  The  direction  given  for 
the  payment  of  costs  in  the  judgment  was  not  a  man- 
date Avithin  the  signification  of  subdivision  3  of  section 
8  ;  for  that  has  been  so  defined  by  subdivision  2  of 
section  3343  of  the  Code,  as  not  to  include  a  fixed  sum 
of  money  recovered  by  a  final  judgment. 
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The  policy  indicated  by  all  these  provisions  of 
[•]  the  Code  is  that  such  a  sum  is  to  be  recovered 
by  means  of  an  execution,  and  not  to  be  enforced 
by  proceedings  by  way  of  a  contempt  because  of  its 
non-payment.  And  these  provisions  require  that  sub- 
division 4  of  section  1241,  providing  for  the  enforce- 
ment of  a  judgment  for  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court,  should  be  subordi- 
nated to  this  construction.  For  care  would  not  have 
been  taken  to  restrict  the  right  of  the  successful  party 
to  an  execution  if  it  had  been  designed  to  subject  him 
to  proceedings  by  way  of  contempt  under  the  more 
obscure  language  of  this  subdivision.  What  was 
probably  designed  by  this  subdivision  was  to  include 
such  judgments  as  should  be  recovered  for  moneys 
wrongfully  withheld  from  the  court  or  one  of  its 
officers  by  the  defendant,  which  the  court  itself  would 
be  required  to  hold  for  or  distribute  among  parties 
entitled  to  receive  it.  A  direction  contained  in  the 
judgment,  as  this  was,  made  to  pay  the  final  costs  to 
the  attorneys,  could  not  well  be  included  within  the 
language  of  this  provision,  for  they  are  not  the  officers 
intended  to  be  included  in  the  subdivision. 

The  practical  effect  of  Baker  v.  Baker  (23  SuTij 
366),  and  People  v.  Reilly  (25  Hun^  587),  is  to  sustain 
this  construction  of  these  different  provisions  of  the 

Code. 
[•]  It  is  true  that  in  Lansing  v.  Lansing  (41  Sow. 

Pr,  248),  costs  were  included  in  the  order  made  for 
the  punishment  of  the  husband,  but  as  the  order  also 
included  money  required  to  be  paid  by  him  for  the 
benefit  of  his  wife,  he  could  not  be  relieved  from  his 
imprisonment  under  the  order  until  that  payment  had 
been  made,  even  though  the  further  direction  for  the 
payment  of  the  costs  was  unauthorized  (People  v. 
Jacobs,  5  Eun,  428-433,  and  affirmed,  66  N.  T.  8). 

The  case  of  Park  v.  Park  (80  If.  T.  166)  in  no  man- 
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ner  conflicts  \rith  this  construction  of  these  provisions 

of  the  Code.  There  the  husband  was  pnnished  for 
[*]    disobeying  a  lawful  mandate  of  the  court,  and  the 

costs  required  to  be  paid  by  him  were  not  the  costs 
of  the  action,  but  the  costs  of  the  proceeding  to  punish 
him  for  his  contempt  What  was  said  in  the  course  of 
the  opinion  concerning  the  right  to  punish  the  husband, 
for  the  non-payment  of  costs  is  to  be  received  and 
understood  with  this  qualification,  for  such  costs 
clearly  appear  to  have  been  the  costs  considered  by  the 
general  term  when  the  case  was  heard  and  decided 

there  (18  Hun^  466). 
[•]         The  case  of  Howe  v  Howe  (5  N.  T.  Weekly 

Dig.  460)  arose  before  all  the  present  provisions 
of  the  Code  went  into  effect.  The  point  could  not, 
therefore,  be  there  considered  as  it  has  now  been  pre- 
sented, and  that  circumstance. may  have  led  to  the  de- 
cision which  was  then  made,  and,  as  already  suggested, 
the  subdivision  upon  which  Pritchard  v.  Pritchard  (4 

Ahh.  N.  C.  298)  was  decided  cannot  be  so  construed 
n    as  to  include  a  judgment  for  the  recovery  of  final 

costs  in  an  action  for  a  fif^paration.  The  direction, 
though  formally  requiring  the  costs  to  be  paid  to  the 
attorneys,  was  in  substance  and  effect  no  more  than  a 
final  recovery  of  the  costs  by  the  plaintiff  in  this  action 
against  the  defendant. 

The  order  from  which  the  appeal  has  been  taken 
should  be  reversed,  and  an  order  entered  denying  the 
motion,  but  without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concarriii^. 
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SUTTON  V.  NEWTON,  as  administratrix,  etc.,  of 
dubois,  deceased. 

Supreme  Court,  Third  Department,  Ulster 

County,  Special  Term,  April,  1885. 

§§  1835,  1836,  3246. 

Odtti  againit  administrator — What  statute  governs  allotoanee  ofy  upon 
reference. — When  plaintiff  entitled  to, 

8o  much  of  section  317  of  the  Code  of  Procedure  as  gives  disburse- 
ments on  a  recovery  against  the  estate  of  a  deceased  person,  upon  a 
reference  under  the  revised  statutes  is  not  repealed,  but  is  in  full 
force  and  effect, ['J  and  therefore  while  section  8246  of  the  Code  of 
Civil  Procedure,  in  connection  with  sections  1885  and  1886,  pre- 
scribes the  rule  for  the  recovery  of  costs  *4n  nn  action  brought  by 
or  against  an  executor  or  administrator  in  his  representative  capiMS- 
ity/*  it  does  not  affect  the  allowance  of  costs  and  disbursements  on 
such  a  reference.  [*] 

Miller  v.  Miller  (33  Hun,  481),  not  followed.  ['] 

Where  an  administrator  agreed  with  one  having  a  claim  against  hia 
decedent^s  estate,  that  an  action  should  be  brought  thereon  instead 
of  a  reference,  with  a  view  to  a  speedier  trial,  and  an  action  was 
brought  upon  that  understanding  in  lieu  of  a  reference, — Held,  that 
the  rules  determining  the  allowance  of  costs  and  disbursements  in 
references  under  the  revised  statutes  governed,  and  not  those  ap* 
plicable  to  actions  against  administrators. [*] 

Where,  in  an  action  against  an  administrator,  on  a  claim  against  his 
decedent,  brought  by  agreement  in  lieu  of  a  reference  under  the 
revised  statutes,  the  claim  presented  was  for  $4,728.78,  and  the  ad- 
ministrator interposed  a  counter-claim  for  $2,624.55,  and  the  plaint- 
iff defeated  the  counter-claim  and  recovered  judgment  for  $621.55, 
— Bddf  that  while  ordinarily  the  plaintiff  in  such  an  action  would 
not  be  entitled  to  costs  where  his  claim  was  so  much  reduced,  [*] 
the  interposition  of  the  counter-claim  was  such  an  unreasonable 
resistance  of  his  claim  as  entitled  him  to  costs,  [*,^j  and  this  whether 
the  action  was  to  be  considered  simply  as  a  reference  under  the 
revised  statutes,  or  as  a  substitute  therefor.  [^] 

(Decided  AprU,  1885.) 
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Motion  by  plaintiff  for  costs  against  the  defendant 

The  facts  appear  in  the  opinion. 

Charles  A.  JPbwler,  for  the  plaintiff,  and  motion. 

A.  SchoonmaJcer^  for  the  defendant,  opposed. 

Westbrook,  J. — After  the  presentation  of  the 
claim,  to  recover  which  this  suit  was  instituted  by  the 
plaintiff,  to  the  defendant,  it  was  agreed  *'tliat  an 
action  should  be  brought  instead  of  a  reference,  with 
the  view  to  a  speedier  trial,  which  was  desirable  for 
all  partievS,  and  the  action  was  brought  upon  that 
understanding  in  lieu  of  a  reference^  and  *Tiot  because 
the  administratrix  did  not  offer,  or  was  not  willing  to 
refer." 

^The  extract  just  quoted  from  the  affidavit  of  the 
counsel  for  thedefendant,  contains  the  agreement  under 
which  this  action  was  brought,  and  must  be  considered 
in  disposing  of  the  motion  which  the  plaintiff  has  made 

for  costs. 
[']  Section  3246  of  the  Code  of  Civil  Procedure,  in 

connection  with  sections  1835  and  1886,  i>rescribe8 
the  rule  for  the  recovery  of  costs  '*m  an  action^ 
brought  bj'^  or  against  an  executor  or  administrator,  in 
his  representative  capacity,"  but  does  not  affect  the 
allowance  of  costs  and  disbursements  in  a  reference 

under  the  Revised  Statutes.  The  contrary  of  this 
[•]    was  affirmed  in  Miller  v.  Miller  (32  Hun,  481),  but 

certain  provisions  of  the  law  were,  as  it  seems  to 
me,  so  clearly  overlooked,  that  the  decision  can  not  be 
followed  without  the  re-assertioa  by  the  General  Term, 
of  the  conclusion  therein  stated,  after  its  attention 
has  been  again  called  to  the  subject. 

By  section  317  of  the  Code  of  Procedure  it  was  de- 
clared that  in  a  reference  under  the  Revised  Statutes 
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''the  prevailing  party  shall  be  entitled  to  recover  the 
fees  of  referees,  and  witnesses,  and  other  necessary  dis- 
bursements, to  be  taxed  according  to  law." 

Chapter  417  of  the  Laws  of  1877  repeals  (§  1,  subd. 
4)  "All  of  the  Code  of  Procedure  ;  except  the  follow- 
ing sections  and  parts  of  sections,  thereof  to  wit :  .  .  . 
Sections  three  hundred  to  three  hundred  and  twenty- 
two  both  inclusive." 

This  makes  it  clear  that  the  repealing  act  of  1877 
left  section  317  of  the  Code  of  Procedure  intact,  and 
consequently,  as  provided  thereby  in  a  reference  under 
the  Revised  Statutes  of  a  claim  against  a  dead  person's 
estate,  the  prevailing  party  recovered  the  disburse- 
ments provided  for  by  that  section.  Chapter  245  of  the 
Laws  of  1880,  which  by  subdivision  4  of  section  1 
also  repealed  the  act  ''called  the  Code  of  Procedure" 
(page  369),  further  expressly  declared  by  subdivision  8 
of  section  3  (page  375),  that  such  repeal  did  "  not 
affect  the  right  of  a  prevailing  party  to  recover  the 
fees  of  referees  and  witnesses  and  his  other  necessary 
disbursements,  upon  the  reference  of  a  claim  against  a 
decedent,  as  provided  in  those  portions  of  the  Revised 
Statutes  left  unrepealed  after  this  act  takes  effect." 

In  construing  the  act  of  1880  it  should  be  borne  in 
mind,  as  has  been  shown,  that  when  that  act  took 
effect,  though  the  Code  of  Procedure  had  been  in  part 
repealed  by  the  act  of  1877,  yet  section  317,  which 
gave  the  disbursements  in  the  cases  excepted  out  of 
the  repealing  act  of  1880,  was  left  unrepealed  and  in 
full  force.  When,  therefore,  such  act  (that  of  1880) 
further  repealed  the  same  Code,  but  declared  such 
repeal  should  "not  affect  the  right  of  a  prevailing 
party  to  recover  the  fees  of  referees,  and  witnesses, 
and  his  other  necessary  disbursements"  in  a  reference 
of  a  claim  against  a  deceased  person's  estate  under  the 
Revised  Statutes,  such  declaration  was  only  another 
mode  of  providing  that,  the  part  of  section   317  of 
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[']  the  Code  which  gave  such  disbursements  was  un- 
affected by  the  repealing  act  of  1880,  as  it  was  by 
that  of  1877.  Very  clearly,  then,  so  much  of  section 
817  of  the  Code  of  Procedure  as  gives  disbursements 
in  a  recovery  against  the  estate  of  a  deceased  person 
upon  a  reference  under  the  Revised  Statutes  is  not 
repealed,  but  is  in  full  force  and  effect  (See  Hall  v. 
Edmunds,  67  How.  Pr.  202). 

As  by  agreement  of  the  parties  the  present  action 
was  *'  in  lieu  of  a  reference,'*  that  is  to  say,  its  sub- 
siitute^  it  follows  that  the  plaintiff,  who  was  "  the 
[*]  prevailing  party,"  is,  by  the  unrepealed  part  of 
section  317  of  the  Code  of  Procedure,  '*  entitled 
to  recover  the  fees  of  the  referee,  and  witnesses  and 
other  necessary  disbursements,  to  be  taxed  according 
to  law." 

The  remaining  question,  which  the  motion  presents, 
to  wit,  '^  Is  the  plaintiff  entitled  to  costs  other  than 
the  disbursements  P'  will  now  be  considered. 

The  referee,  who  was  appointed  to  hear  and  decide 
the  issues  in  the  action,  has,  by  his  report,  dated  Jan- 
nary  8,  1885,  found  $621.66  due  to  the  plaintiff  from 
the  estate,  which  the  defendant  as  the  administratrix 
thereof  represents.  The  claim  presented  was  for 
$4,728.78,  and  the  large  reduction  of  the  demand  of  the 
plaintiff  would  ordinarily,  in  an  action  brought  against 
an  executor  or  administrator  to  charge  the  estate  he 
represents,  prevent  the  recovery  of  costs  (See  many 
cases  cited,  2  Abb.  N.  T.  Dig.  367,  par.  160,  180,  181, 
182).  In  a  reference  under  the  Revised  Statutes 
[*]  for  which  this  action  is  a  substitute,  the  rule,  ex- 
cept as  to  disbursements,  is  the  same  (Robert  v. 
Ditmas,  7  Wend.  522  ;  Carhart  v.  Blaisdell,  18  Id.  831 ; 
Pursell  V.  Pry,  19  Huriy  596).  Indeed,  the  Revised 
Statutes  in  providing  for  the  reference  (3  R.  8.  7th 
ed.  2300,  §  37),  declare  '*  the  court  may.  .  .  adjudge 
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costs,  as  in  actions  against  executors."  The  fact  that 
the  defendant  did  not,  upon  the  presentation  of  the 
claim,  oflfer  to  pay  anything,  gives  no  right  to  costs. 
This  point  was  expressly  decided  in  Carhart  v.  Blais- 
dell  (18  Wend.  631),  just  referred  to.  The  defendant, 
however,  not  only  rejected  the  entire  claim  of  the 
plaintiff,  but  set  up  a  counter-claim  against  him  for 
the  sum  of  $2,624.55,  for  which  sum  she  asked  an 
affirmative  judgment  against  the  plaintiff  with  in- 
terest thereon  from  March  3,  1877,  besides  costs  of 
this  action."  The  defense  then,  which  the  de- 
[•J  fendant  made  to  the  action,  was  not  only  a  resist- 
ance to  the  claim  of  the  plaintiff,  but  also  the 
prosecution  of  an  independent  and  distinct  demand 
against  him  for  a  large  amount.  If  the  defendant 
had  sought  to  recover  that  sum  by  an  action  against 
the  plaintiff,  and  had  failed,  she  would  have  been 
compelled  to  pay  costs.  The  counter-claim  set  up  in 
the  answer  was  really  an  independent  action  against 
the  plaintiff,  and  its  resistance  was  the  trial  of  another 
issue  than  that  presented  by  his  demand  against  the 
defendant.  As  the  costs  incurred  in  the  successful  de- 
fense of  the  claim  of  the  defendant  form  a  very  con- 
siderable part  of  the  expenditure  against  which  the 
plaintiff  seeks  indemnity,  no  good  .reason  is  seen  to 
refuse  it.  It  is,  therefore,  held  that  the  attempt  made 
by  the  defendant  to  recover  judgment  for  a  large  and 
-  independent  claim  against  the  plaintiff,  in  which  she 
entirely  failed,  constituted  an  unreasonable  resistance 
to  the  demand  of  the  plaintiff.  It  was  a  resistance  of 
the  plaintiff's  claim,  because,  before  he  could  obtain  i 
report  in  his  favor  for  that  which  was  his  due,  the  in- 
dependent demand  or  counter-claim  of  the  defendant 
had  to  be  defeated.  If  the  claim  of  the  plaintiff  had 
been  reduced,  by  allowing  that  of  the  defendant,  then 
it  could  not  be  said  that  the  interposition  of  the 
Vol.  Vn.— 22 
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counter-claim  was  an  unreasonable  resistance  to  the 
demand  of  the  plaintiff,  unless  the  latter  had,  in  the 
presentation  of  his  claim,  credited  that  of  the  estate 
against  him.  When,  however,  as  in  this  case,  the 
claim  which  the  defendant  seeks  to  enforce  is  without 
merit,  and  the  plaintiff  is  compelled  to  overcome  and 

resist  it  before  he  can  obtain  payment  of  that 
[*]    which  is  his  due,  then  the  interposition  of  such  a 

claim  makes  an  unreasonable  resistance  by  the 
defendant  to  that  of  the  plaintiff,  and  entitles  the  lat- 
ter, when  successful,  to  the  costs  of  the  action. 

The  result  of  my  examination  is,  that  the  motion 
for  costs  to  the  plaintiff  must  be  granted.    Apart  from 

the  reason  hereinbefore  presented  for  allowing 
[']    disbursements,  if  the  action  in  which  the  motion 

is  made  is  not  to  be  deemed  a  substitute  for  a 
statutory  reference,  but  as  an  actionin  which  the  rule 
prescribed  by  section  3246  of  the  Code  of  Civil  Pro- 
cedure applies,  the  motion  should  still  prevail.  The 
attempt  by  the  defendant  to  recover  through  the  suit 
brought  against  her,  a  large  counter-claim  against  the 
plaintiff,  and  its  failure,  brings  her  within  the  cases 
provided  for  by  section  18S5,  in  which  costs  may  be 
awarded  to  the  plaintiff. 
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OAKLEY  V.  TUTHILL,  et  al. 

SUPBEME      GOUET,      SeOOND      DbPAETMENT,       EiNOS 

County,  Special  Teem,  June,  1885. 
§483. 

Complaint — ieparately  sUUing  and  numbering  eaiuei  <^  action. 

Where,  in  an  action  for  false  arrest,  the  complaint  alleged  two  arrests 
on  different  days,  and  the  complaint  was  divided  into  paragraphs, 
and  each  of  said  arrests  set  out  in  different  paragraphs, but  it  did 
not  appear  whether  the  pleader  intended  to  have  it  understood  as 
setting  forth  two  causes  of  action  or  only  one, — ffdd,  that  a  motion 
to  require  the  plaintiff  to  separately  state  and  number  the  causes 
of  action  should  be  granted. 

(Decided  June,  1885.) 

Motion  at  special  term  to  have  the  causes  of  action 
contained  in  the  complaint  separately  numbered  and 
stated,  as  required  by  section  483  of  the  Code  of  Civil 
Procedure. 

The  action  was  brought  against  the  defendants  for 
damages  for  two  arrests,  one  October  12, 1883,  and  the 
other  January  3,  1884,  in  proceedings  instituted  by  the 
defendant  Tuthill  as  receiver  and  a  judgment  creditor, 
in  the  surrogate's  court  of  Suffolk  county,  against  the 
defendant  for  an  account  of  his  proceeding  as  executor. 
The  complaint  was  divided  into  paragraphs  and  each 
of  the  said  arrests  set  out  in  a  different  paragraph,  but 
no  other  words  or  figures  were  used  to  indicate 
whether  one  or  more  causes  of  action  were  intended  to 
be  alleged. 

Oeorge  B.  Pettily  for  defendants  and  motion. 

Benjamin  O.  Hitchings^  for  plaintiff,  opposed 
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Babtlktt,  J. — It  is  not  apparent  from  the  com- 
plaint whether  the  pleader  intends  to  have  it  under- 
stood as  setting  forth  two  caases  of  action  or  only  one. 
Indeed,  plaintiff's  counsel  admits  that  it  may  be  re- 
garded in  either  light.  Under  these  circumstances,  the 
defendants  should  be  apprised  of  the  pleader's  intent 
by  the  use  of  some  suitable  words  (Benedict  v.  Sey- 
mour, 6  How.  Ft.  298.) 

Motion  granted. 


BRINKERHOFF,   bt  al.,    Appellants,   v.  BOST- 
WICK, ET  AL.,  Respondents. 

Court  of  Appeals,  May,  1886. 

§§  388,  304. 

Limitati<m$  to  action  hy  stoehholder  of  National  Bank  to  reeoter  damagBi 

eauidd  by  mUoonduct  of  director. — Rule  as  to  persons  joining  as 

plaintiffs  after  action  commenced. 

Section  894  of  the  Code  of  Civil  Procedure, — ^whicb  provides  in  effect 
that  *'  an  action  against  a  director  or  stockholder  of  a  moneyed 
corporation  or  banking  association  to  recover  a  penalty  or  a  for- 
feiture imposed,  or  to  enforce  a  liability  created  by  law/*  <*  must  be 
brought  within  three  years  after  the  cause  of  action  has  accrued/' — 
does  not  apply  to  an  action  by  a  stockholder  of  an  insolvent  national 
bank,  against  the  directors  of  the  bank,  to  recover  damages  result- 
ing from  their  negligent  and  wrongful  acts,  whereby  the  property 
and  effects  of  the  bank  were  stolen,  wasted  and  squandered,  and 
the  bank  made  insolvent  ;  by  the  phrase  ^^a  liability  created  by 
law,''  in  said  section,  a  liability  created  by  statute  Uiw,  and  not  one 
existing  at  common  law  is  intended;  the  liability  sought  to  be  en- 
forced was  a  common  law  liability,  and  the  limitation  applicable  to 
such  an  action  is  that  of  ten  years,  prescribed  by  section  388  of  the 
Code. 

An  action  by  a  stockholder  of  an  insolvent  national  bank,  suing  in 
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his  own  behalf,  and  for  the  benefit  of  all  other  stockliolders  of  the 
bank,  against  its  directors,  for  damages  for  loss  of  the  pro))erty  of 
the  bank  resulting  from  their  negligence  and  wrongful  acts,  is  an 
equitable  action,  in  which  the  plaintiff  stands  in  the  place  of  the 
receiver,  who,  if  he  had  brought  the  action,  would  have  stood  in 
the  place  of  the  bank,  and  had  the  same  rights  as  it  would  have  had 
if  plaintiff.  For  the  purpose  of  determining  the  limitation  of  time 
applicable  to  it,  the  action  must  be  governed  by  the  same  law 
which  would  have  been  applicable  if  the  action  had  been  brought 
by  the  bank. 

In  such  a  case,  the  action  is  really  the  action  of  all  the  stockholders, 
as  it  was  necessarily  commenced  in  their  behalf  and  for  their 
benefit,  and  could  not  have  been  commenced  by  one  stockholder 
for  himself  alone;  and  any  of  those  for  whose  beoefit  the  action  was 
brought,  who  are  after  its  commencement  made  nominal  plaintiffs, 
stand  upon  the  same  footing  as  to  the  limitation  of  time  as  the 
original  plaintiff. 

Brinkerhoff  o.  Bostwick  (84  Eun^  80d),  reversed. 

{Decided  May  15,  1885.) 

Appeal  by  plaintiffs  from  a  jadgment  and  order  of 
the  general  term  of  the  supreme  court  in  the  second 
department,  a£Birming  a  jadgment  in  favor  of  the 
defendants. 

Reported  below,  34  Eun^  352. 

On  January  10,  1880,  the  plaintiff,  Brinkerhoff,  a 
stockholder  of  the  National  Bank  of  Fishkill,  suing 
in  his  own  behalf  and  for  the  benefit  of  all  other  stock- 
holders of  the  bank,  commenced  this  action  against 
the  bank,  its  receiver,  and  the  directors  thereof.  The 
complaint,  among  other  things,  alleged  that  the  de- 
fendants Bostwick  and  others  were  directors  of  the 
said  bank,  neglected  to  perform  their  duties  as  such, 
and  negligently  permitted  the  money,  property,  and 
effects  of  the  bank  to  be  stolen,  wasted  and  squan- 
dered, and  so  negligently  and  carelessly  conducted  its 
affairs  that  its  entire  capital,  surplus  property  and 
effects,  were  lost,  and  the  stock  rendered  worthless, 
and  the  stockholders  made  liable  for  a  large  sum  of 
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money  on  account  of  the  nnpaid  debts  of  the  bank  ; 
that  in  January,  1877,  the  defendant  Bostwick,  one  of 
the  directors  of  the  bank,  was  appointed  its  receiver 
by  the  comptroller  of  currency,  pursuant  to  the  pro- 
visions of  the  national  banking  act ;-  that  the  receiver 
'  duly  qualified,  and  ever  since  and  still  continues  to 
act  as  such,  and  that  before  the  commencement  of  this 
action  the  plaintiff  requested  him  to  bring  an  action 
against  the  said  directors,  for  the  damages  which  the 
bank  and  its  stockholders  had  sustained  by  the  negli- 
gence and  ofiicial  misconduct  of  said  directors,  but  he 
neglected  and  refused  to  bring  any  action  against 
them  or  any  of  them,  and  that  each  of  the  stockhold- 
ers has  sustained  damage  by  the  negligence,  etc.  of 
the  directors  to  the  amount  ojf  double  the  par  value  of 
the  stock  held  by  him.  Judgment  was  demanded, 
that  the  damages  which  the  bank  and  its  stockholders 
had  sustained  be  ascertained,  and  the  defendants  who 
were  directors  be  adjudged  to  pay  such  damages,  and 
that  the  receiver  collect  them  for  the  benefit  of  the 
creditors  and  stockholders,  or  that  the  plaintiff  may 
recover  his  damages  and  costs,  and  that  the  other 
stockholders  who  may  come  in  may  have  judgment 
such  as  they  might  be  entitled  to,  &c. 

The  defendants  demurred  to  the  complaint  for 
want  of  jurisdiction ;  improper  joinder  of  parties ; 
want  of  legal  capacity  to  sue,  and  on  the  ground  that 
it  did  not  contain  facts  sufficient  to  show  a  cause  of 
action.  This  demurrer  was  sustained  at  special  and 
general  terms,  but  overruled  by  the  court  of  appeals 
(  Vide  Brinkerhoff  v.  Bostwick,  88  iV.  Y.  52  ;  reversing 
S.  C,  23  Hun,  237. 

January  27,  1883,  on  the  petition  of  eight  of  the 
stockholders  of  the  bank,  an  order  was  entered  per- 
mitting them  to  unite  as  plaintiffs  as  of  the  date  of 
that  order,  and  on  February  6,  1883,  the  complaint 
was  amended  accordingly,  and  thereafter  the  defend- 


CIVIL    PROCEDITRE    REPORTS.  343 

Brinkerhoff  v.  Bostwick. 

ants  answered  denying  negligence  and  setting  up  the 
three  and  six  years  statutes  of  limitations  as  a  bar. 

On  the  trial  of  the  action  at  circuit,  the  defendants 
objected  to  certain  evidence  offered  by  plain tiflf,  on  the 
ground  that  *' the4)laintiff  in  this  action  cannot  main- 
tain the  action  for  any  transaction  or  thing  whereby 
loss  resulted  to  the  plaintiffs  which  happened  more 
than  three  years  before  the  commencement  of  the 
action.'^  The  court  sustained  the  objection,  deter- 
mining that  the  action  was  subject  to  the  limitation  of 
three  years,  and  the  plaintiff  took  an  exception. 

Evidence  was  then  offered  by  plaintiff's  counsel 
tending  to  establish  a  cause  of  action  against  the  de- 
fendants for  losses  resulting  from  transactions  between 
the  years  1871  and  December  31, 1876,  which  was  also 
objt?cted  to  by  defendants,  on  the  same  ground,  and  ex- 
eluded  ;  to  which  decision  the  plaintiff  duly  excepted^ 
Plaintiff's  counsel  thereupon  stated  that  the  only  evi- 
dence  they  could  offer  tending  to  establish  the  cause 
of  action  set  out  in  the  complaint  was  of  transactions 
by  defendants  some  time  between  the  years  1871  and 
December  31,  1876.  The  court  ruled  that  such  evi- 
dence was  not  admissible  under  the  statute  of  limita- 
tion, whereupon  the  plaintiffs  duly  excepted  to  such 
ruling,  and  rested  their  case,  and  the  court,  upon  mo- 
tion of  the  defendants,  dismissed  the  complaint,  on  the 
ground  that  the  action  was  barred  by  the  three  years 
statute  of  limitations ;  to  which  decision  the  plaintiff 
duly  excepted. 

From  the  judgment  thereupon  entered  the  plaint- 
iffs appealed  to  the  general  term,  which  aflSrmed  it ; 
and  from  the  judgment  of  affirmance  this  appeal  was 
taken. 

JS.  A.  BrewsieTj  O.  D.  M.  BaJcer^  and  John  F. 
JSchlosser,  for  plaintiffs-appellants. 

Samuel  Sdnd^  for  defendants-respondents. 
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Earl,  J. — If  the  cause  of  action  alleged  in  the 
comjJaint  was  barred  by  lapse  of  time  as  to  the  orig- 
inal plaintiff,  Theodore  Brinkerhoff,  then  the  plaintiffs 
were  properly  nonsuited.  The  important  questions  to 
be  determined  are,  whether  the  action  was  barred  by 
any  of  the  limitations  specified  in  the  Code,  and  if  so, 
by  which  one  of  them.  We  are  of  opinion  that  it  was 
not  barred  by  section  394,  which  controlled  the  decis- 
ion of  the  trial  jadge,  and  which  provides  that  'Hhis 
chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation  or  banking 
association  to  recover  a  penalty,  or  a  forfeiture  im- 
posed, or  to  enforce  a  liability  created  by  law ;  but 
such  an  action  must  be  brought  within  three  years 
after  the  cause  of  action  has  accrued." 

The  claim  on  the  part  of  the  defendants  is  that  the 
words  ''a  liability  created  by  law,"  in  this  section, 
means  simply  a  legal  liability.  On  the  other  hand,  it 
is  claimed  on  the  part  of  the  plaintiffs  that  these 
words  mean  a  liability  created  by  some  statute  ;  and 
we  are  of  that  opinion.  The  phrase  is  not  such  as 
would  have  been  us^d,  and  certainly  is  not  such  as 
is  commonly  if  ever  used  in  statutes  to  describe  a  lia- 
bility existing  at  common  law  independently  of  any 
statutory  provision.  Such  expressions  as  "required 
by  law,"  *'  limited  by  law,"  ''  allowed  by  law,"  '*  reg- 
ulated by  law,"  '*  made  by  law,"  *'as  prescribed  by 
law,"  "  a  law  of  the  State,"  are  of  frequent  occurrence 
in  the  codes  and  other  legislative  enactments;  and 
they  are  always  used  as  referring  to  statutory  provis- 
ions only.  The  phrase  **  created  by,  or  under  the 
laws  of  the  State,"  occurs  several  times  in  the  Code, 
and  is  always  used  in  the  sense  of  a  thing  brought  into 
existence  by  or  under  statute  law  {Code^  %%  1775, 1784^ 
1785, 1797, 1798,  1812).  The  liability  referred  to  is  one 
created  by  the  same  law  which  imposes  penalties  and 
forfeitures,  and  they  are  always  imposed  by  statute 
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law.  The  section  would  have  taken  a  different  form 
if  the  legislatnre  had  meant  by  the  phrase  "liability 
created  by  law,"  because  then  their  sense  would  have 
been  precisely  expressed  if  the  words  ''  to  recover  a 
I)enalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law,"  had  been  entirely  omitted  from  the 
section,  and  then  all  actions  against  directors  and 
stockholders  of  moneyed  corporations  must  have  been  ^ 
commenced  within  the  three  years. 

The  construction  we  give  to  this  section  is  made 
quite  obvious  if  we  trace  the  history  of  the  law  em- 
bodied therein.  It  was  copied  from  section  109  of  the 
Code  of  Procedure,  as  amended  in  1849,  which  was 
similar  except  as  to  time  of  limitation.  Section  109 
was  section  89  of  the  Code  of  1848,  and  there  read  as 
follows:  "This  title  shall  not  affect  actions  against 
directors  or  stockholders  of  a  moneyed  corporation  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  the  second  title  of  the  chapter  of 
the  Revised  Statutes  entitled  '  of  moneyed  corpora- 
tions,' but  such  action  must  be  brought  within  six 
years  after  the  discovery  by  the  aggrieved  party  of  the 
facts  upon  which  the  penalty  of  forfeiture  attached,  or 
the  liability  was  created  ;  "  and  that  section  was  copied 
from  section  44,  chapter  4,  part  3,  of  the  Revised 
Statutes.  The  second  title  of  the  chapter  of  the  Re.- 
vised  Statutes,  entitled  "of  moneyed  corporations," 
was  one  imposing  liabilities  upon  directors  and  stock- 
holders of  moneyed  corporations  for  a  variety  of  mat- 
ters and  acts  particularly  specified,  and  that  title  was 
largely  copied  from  the  act,  chapter  825,  of  the  laws 
of  1826,  where  similar  liabilities  were  imposed  upon 
directors,  with  a  provision  that  no  statute  of  limitation 
should  bar  any  suit  in  law  or  equity  against  them  for 
any  sum  of  money  for  which  they  were  made  liable  by 
^hat  act.  The  title  and  chapter  of  the  Revised  Statutes 
referred  to  were  in  force  in  1849,  and  also  in  1878,  when 


346  CIVIL    PROCEDURE    REPORTS. 

Brinkerlioff  v.  Bostwick. 

section  394  of  the  Code  took  its  present  shape ;  and  the 
same  liabilities  against  directors  and  stockholders  are 
imposed  by  the  provisions  of  the  act,  chapter  409  of 
the  laws  of  1882,  entitled,  "An  act  to  revise  the  stat- 
utes of  this  State  relating  to  banks,  banking  and  trast 
companies."  It  is  clear,  therefore,  that  the  words, 
"liabilities  created  by  law"  could  have,  and  can  now 
have,  full  scope  by  confining  the  liabilities  to  such  as 
are  imposed  by  statute  law  only.  It  cannot  be  sup- 
posed that  it  was  intended  by  the  legislature  to  change 
the  policy  which  had  characterized  the  legislation  of 
this  State  for  many  years,  when  in  1849,  for  the  first 
time,  the  reference  to  the  liabilities  created  by  the 
Revised  Statutes  was  left  out  of  the  section  of  the 
Code,  and  the  phrase  "a  liability  created  by  law" 
substituted.  Statutory  liabilities  were  still  intended, 
and  the  new  phrase  comprehended  not  only  liabilities 
created  by  the  title  and  chapter  of  the  Revised  Statutes 
referred  to,  but  also  those  created  by  other  statutes 
and  the  Constitution  of  1846,  art.  8,  §  7.  The  same 
legislature  which  amended  the  Code  in  1849,  by  leav- 
ing out  the  reference  to  the  Revised  Statutes,  passed 
the  act,  chapter  226  of  the  laws  of  that  year,  to  impose 
liabilities  upon  stockholders  of  moneyed  corporations, 
and  thus  to  give  effect  to  the  constitutional  provision 
referred  to,  and  the  section  of  the  Code  was  probably 
amended  to  bring  within  its  scope  the  new  liabilities 
thus  created. 

It  cannot  be  perceived  that  there  would  be  any 
reason  or  policy  for  establishing  a  different  limitation 
of  time  for  the  commencement  of  actions  to  enforce 
the  common-law  liabilities  of  directors  from  that  estab- 
lished for  actions  to  enforce  the  same  kind  of  liabilities 
against  other  persons,  while  it  might  be  very  proper 
that  actions  to  enforce  the  special  liabilities  of  direc- 
tors and  stockholders  for  penalties  and  forfeitures  and 
statutory  obligations  should  be  limited  to  three  years. 
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For  all  these  reasons  we  feel  quite  snre  that  the 
legislature  intended  by  the  phrase  *'  a  liability  created 
by  law,"  in  section  109  of  the  Code  of  Procedure,  and 
in  section  394  of  the  i^resent  Code,  a  liability  created 
by  statute  law. 

It  is  not  claimed  that  the  liability  which  the  plaint- 
iffs seek  to  enforce  in  this  action  against  the  directors 
is  one  created  by  any  statute,  but  as  we  held  when  the 
case  was  here  before,  it  is  a  common-law  liability 
springing  out  of  their  relations  to  the  bank  and  the 
manner  in  which  they  discharged  or  omitted  to  dis- 
charge their  obligations  and  duties  as  directors  thereof. 

What  limitation  of  time  then  was  applicable  to  this 
action?  We  think  the  limitation  is  regulated  by 
chapter  4  of  the  Code  of  Civil  Procedure.  Section  414 
provides  that  the  provisions  of  that  chapter  shall 
apply  and  constitute  the  only  rule  of  limitation  applic- 
able to  a  civil  action  or  special  proceeding,  except  as 
mentioned  in  that  section,  and  this  section  does  not 
come  within  any  of  the  exceptions.  It  does  not  come 
within  subdivision  3  of  that  section,  because  it  was 
not  commenced  within  two  years  after  the  Code  took 
effect. 

We  think  the  limitation  applicable  to  this  action  is 
ten  years,  that  which  is  prescribed  by  section  388  of 
the  Code. 

This  is  unquestionably  an  equitable  action,  and  the 
plaintiffs  stand  in  the  place  of  the  receiver,  and  if  he 
had  prosecuted  the  action,  he  would  have  stood  in  the 
place  of  the  bank  and  had  the  same  rights  which  it 
would  have  had  if  plaintiff.  So  this  action,  for  the 
purpose  of  determining  the  limitation  of  time  applica- 
ble to  it,  must  be  governed  by  the  same  law  which 
would  have  been  applicable  if  the  action  had  been 
brought  by  the  bank.  The  action  is  against  the  direc- 
tors, as  trustees,  to  call  them  to  account  for  the  manner 
in  which  they  discharged  their  trust,  and  is  one  of 
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which  courts  of  equity  always  have  jurisdiction  {AH' 
gell  &  Ames  ot?.  Cc/rp.  §§  312,  314  ;  Robinson  t?.  Smith, 
3  Paige,  222 ;  Heath  «•  Erie  R.  Co.,  8  Blaiclif.  347 ; 
Brinkerhoflf  v.  Bostwick,  88  N.  Y.  52.) 

In  the  latter  case  Rapallo,  J.,  said  :  "  The  liability 
of  the  directors  of  corporations  for  violations  of  their 
duty  or  breaches  of  the  trust  committed  to  them,  and 
the  jurisdiction  of  courts  of  equity  to  afford  redress  to 
the  corporation,  and. in  proper  cases  to  its  shareholders, 
for  such  wrongs,  exist  independently  of  any  statute." 

There  is  no  doubt,  therefore,  that,  as  to  the  original 
plaintiff  in  this  action,  the  proof  of  violations  of  duty 
and  breaches  of  trust  by  the  defendants  could  range 
through  ten  years  prior  to  the  commencement  of  the 
action. 

But  the  other  plaintiffs  became  parties  to  the  action 
upon  their  petition,  January  27,  1883— more  than  six 
years  after  the  bank  became  insolvent  and  its  direc- 
tors had  ceased  to  have  any  control  of  its  affairs  ;  and 
hence  the  claim  is  made  that  the  action  must  be 
treated  as  commenced  as  to  them  at  that  date,  and 
that  therefore  a  different  limitation  of  time  is  applica- 
ble to  them  from  that  which  is  applicable  to  the  origi- 
nal plaintiff.  We  are  of  the  opinion  that  this  claim  is 
not  well  founded.  The  action  was  commenced  by 
Theodore  Brinkerhoff  suing  in  his  own  behalf  and  for 
the  benefit  of  the  other  stockholders  of  the  bank  ;  and 
therefore,  for  the  purpose  of  the  statute  of  limitations, 
the  action  must  be  treated  as  if  all  the  stockholders 
were  plaintiffs.  The  action  is  really  the  action  of  all 
the  stockholders,  as  it  was  necessarily  commenced  in 
their  behalf  and  for  their  benefit.  It  could  not  have 
been  commenced  by  one  stockholder  for  himself  alone. 
It  is  true,  that  at  any  time,  before  judgment  the  original 
plaintiff,  before  the  others  were  made  parties,  could 
have  discontinued  the  suit  or  could  have  settled  his 
individual  damages  with  the  defendants  and  haveexe- 
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cuted  a  release  which  would^have  been  effectual  as  to 
him.  But  if  he  had  prosecuted  the  action  to  judg- 
ment then  the  judgment  would  have  been  for  the 
benefit  of  all  the  stockholders,  and  he  would  then  have 
ceased  to  have  control  over  it,  because  the  rights  of  the 
other  stockholders  would  at  once  have  attached 
thereto.  The  bringing  of  the  action  by  this  original 
plaintiff  did  not  prevent  the  other  stockholders  from 
bringing  similar  actions,  but  the  moment  a  jadg- 
o^ent  should  be  recovered  in  one  action  for  the  benefit 
of  all  the  stockholders,  the  proceedings  in  all  the 
others  would  be  stayed  (Innes  v.  Lansing,  7  Paiges 
583).  In  this  case,  therefore,  it  was  not  necessary  that 
the  other  plaintiffs  should  have  been  joined  as  nominal 
plaintiffs.  The  suit  could  have  gone  to  judgment  with- 
out their  presence  as  nominal  plaintiffs,  and  the  judg- 
ment would  hai^e  been  just  as  effectual  and  just  as 
beneficial  for  them  as  if  they  had  been  actually  named 
as  parties  plaintiffs.  The  suit  having  been  commenced 
for  their  benefit,  in  which  full  and  adequate  relief 
could  have  been  given  to  them,  their  rights  would  not 
have  been  barred  by  any  lapse  of  time  if  they  had  not 
come  in  as  plaintiffs.  There  was  no  purpose  in  their 
becoming  nominal  plaintiffs,  except  that  they  might 
have  some  control  of  the  action,  and  thus  be  present 
to  protect  and  secure  their  rights,  and  to  prevent  a 
discontinuance  of  the  action  by  the  original  plaintiff. 

In  Cunningham  v.  Pell  (5  Paige,  613  ;  S.  C,  6  Id. 
656),  a  chancery  suit  was  commenced  by  a  creditor 
against  the  directors  of  a  moneyed  corporation  to 
enforce  their  liability  for  a  fraudulent  breach  of  trust, 
and,  some  considerable  time  after  the  commencement 
of  the  action,  the  plaintiff  amended  his  bill  by  insert- 
ing an  allegation  that  it  was  filed  also  in  behalf  of  all 
others  standing  in  the  same  situation  ;  and  it  was  held 
that  a  third  person,  against  whose  right  of  action,  at 
the  time  of  such  amendment,  the  statute  of  limitations 
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had  run,  so  that/ he  could  not  have  filed  the  bill  him- 
self, could  not  come  in  knd  claim  relief  against  the 
defendants  upon  the  decree  made  upon  such  amended 
bill.  But  it  is  clearly  inferable  from  that  case  that  if 
the  suit  had  originally  been  commenced  by  the  plaint- 
iff on  behalf  of  himself  and  all  others  standing  in  the 
same  situation,  the  action  would  not  have  been  barred, 
as  to  any  of  the  persons  for  whose  benefit  it  was  pros- 
ecuted, by  any  limitation  of  time. 

We  therefore  conclude  that  all  these  plaintiffs 
stand  upon  the  same  footing  as  to  the  limitation  of 
time,  and  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  event. 

All  concur. 


NATIONAL  BANK  OP  PORT  JERVIS  v.  HANSEK 

Supreme    Court,    Third   Department,    Ulster 
County,  Special  Term,  May,  1886. 

§§  724,  779,  1377. 

B$»  adjudiecitay — WTien  motion  barred  hy  denial  of  prior  motion — Non- 
payment of  cobU  token  stays  motion — Leave  to  isstte  execution — 
Instance  of  ease  in  which  payment  of  amount  of  judg- 
ment by  one  of  two  judgment  dd/tors  did  not 
discharge  it. 

Where,  on  a  motion  to  set  aside  an  execution  on  the  ground  thai  it 
was  issued  without  leave  of  court,  after  the  lapse  of  five  years  from 
the  entry  of  judgment,  and  without  the  issue  tttd  return  of  an  exe- 
cution within  the  five  years,  and  to  set  aside  proceedings  supple- 
mentary to  execution  instituted  thereon,  it  appeared  that  a  similar 
motion  had  been  made  on  the  ground  that  the  judgment  had  been 
paid,  and  denied,  with  costs  to  the  judgment  creditor,  and  that  the 
order  thereupon  entered  had  been  affirmed  by  the  general  term  with 
costs,  by  default^  and  that  leave  had  been  granted  the  judgment 
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debtor  to  move  to  open  the  default  upon  payment  of  $10  costs,  of 
which  he  had  not  availed  himself, — Eeldj  that  the  motion  should  be 
denied ;  that  leave  to  renew  not  having  been  obtained,  the  prior 
motion  was  a  bar,  and  as  the  facts  upon  which  the  motion  was 
made  could,  with  ordinary  diligence,  have  been  ascertained,  this 
want  of  diligence  would  defeat  a  motion  for  leave  to  renew ;['] 
that  the  unpaid  costs  of  the  prior  motion  stayed  all  proceedings  on 
the  part  of  the  judgment  debtor,  except  to  review,  etc.,  and  the 
court  w&s  powerless,  without  the  payment  of  such  costs,  to  enter- 
tain the  motion  ;[*J  that  there  was  no  equity  to  sustain  the^motion, 
and  the  court  should  supply  the  omission.  [*] 

Where  the  indorser  of  a  note  paid  the  amount  thereof  to  the  attorney 
for  the  holder,  and  took  an  'assignment  of  a  judgment  recovered 
thereon  against  himself  and  the  maker  to  his  wife, — Hdd^  that 
neither  the  debt  nor  the  judgment  was  extinguished.  [^] 

(Decided  May,  1885.) 

Motion  in  behalf  of  Jesse  C.  Hansee  to  set  aside  an 
execution  issned  on  a  judgment  in  the  above  entitled 
action,  and  the  return  thereof  by  the  sheriff  of  Ulster 
county  to  the  clerk's  office  of  Orange  county;  and 
also  to  set  aside  orders  for  the  examination  of  said 
Hansee  in  proceedings  supplemental  to  execution. 

The  facts  are  stated  fully  in  the  opinion. 


i 


j       A  Sclioonmaker^  for  defendant  and  motion. 
'       W.  J.  Otoo^  opposed. 

Westbrook,  J.— On  February  14,  1874,  the  Na- 
tional Bank  of  Port  Jervis,  as  plainti£f,  by  A.  C.  & 
T.  A.  Niven,  its  attorneys,  recovered  a  judgment 
against  Jesse  C.  Hansee,  and  John  Hansee,  as  defend- 
ants. The  recovery  was  upon  a  promissory  note,  of 
which  Jesse  C.  was  the  maker,  and  John  the  accom- 
modation indorser. 

An  execution  was  issued  upon  such  judgment  by 
the  attorneys  of  the  plaintiff,  to  the  sheriff  of  Sullivan 
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county,  and  on  or  about  April  14,  1874,  John  Hansee 
paid  the  full  amount  thereof  to  the  attorneys  of  the 
plaintiff,  who  then  withdrew  such  execution.  The 
payment,  however,  was  not  to  extinguish  the  judg- 
ment, but  the  same  was  to  be  kept  in  life,  and  to  be 
assigned  to  the  wife  of  the  said  John  Hansee.  On 
January  24,  1883,  such  assignment  to  Cornelia  S. 
Hansee,  the  wife  of  John  Hansee,  was  executed  and 
delivered. 

The  judgment-roll  in  the  action  was  filed  in  th<3 
clerk's  office  of  Orange  county,  and  the  original  entry 
of  the  judgment  was  there. 

A  transcript  of  such  judgment  was  filed  in  the  office 
of  the  clerk  of  Ulster  county,  on  July  11,  1883,  and 
judgment  then  entered  in  such  county.  That  county  was 
the  residence  of  Jesse  C.  Hansee,  and  on  the  day  of 
its  docket  and  entry  therein,  an  execution  was  Issued 
to  the  sheriff  of  such  county,  which  was  returned  un- 
satisfied to  the  Orange  county  clerk's  office,  July  IS, 
1883.  The  execution  was  subscribed  *'A.  M.  Childs, 
attorney  for  plaintiff,"  and  stated  in  the  body  thereof 
the  assignment  to  Cornelia  S.  Hansee,  on  January  24, 
1883.  The  direction  to  the  sheriff  ijras  to  collect  the 
execution  and  judgment  out  of  the  property  of  the 
defendant  Jesse  C.  Hansee.  Such  execution  did  not 
issue  at  the  request  of  the  plaintiff  in  the  judgment, 
nor  was  any  permission  or  leave  to  issue  it  obtained  or 
granted  by  any  order  of  this  court. 

Several  orders  for  the  examination  of  Jesse  C. 
Hansee  in  proceedings  supplemental  to  execution, 
have  been  obtained  by  the  assignee  of  the  judgment, 
and  are  now  pending  before  the  county  judge  of  Ulster 
county.  Upon  the  return  day  of  the  first  of  said 
orders,  Jesse  C.  Hansee  appeared  before  said  county 
judge,  and  claimed  that  he  had  paid  the  judgment  in 
full  to  John  Hansee,  producing,  as  the  evidence  of  such 
payment  a  receipt,  dated  December  11,  1880,  purport- 
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ing  to  be  signed  and  executed  by  said  John  Hansee. 
The  proceeding  before  the  county  judge  was  adjourned, 
and  Jesse  C.  moved  at  special  term  to  vacate  the 
order  for  examination,  and  to  set  aside  the  execution 
and  its  return,  upon  the  ground  that  the  judgment 
had  been  paid  to  John,  and  was  extinguished  by  the 
receipt  of  the  date  of  December  11, 1880. 

Sach  motion  was' resisted  by  John  Hansee  and  wife, 
they  claiiping  that  the  judgment  had  never  been  paid, 
and  that  the  signature  to  the  pretended  receipt  was 
not  in  John's  handwriting,  nor  authorized  by  him. 
The  affidavits  upon  sach  motion  being  very  conflicting, 
.  by  order  of  the  date  of  August  11,  1883,  it  was 
refeiTed  to  J.  Newton  Piero,  counsellor-at-law,  of  the 
city  of  Kingston,  to  take  proof  and  to  report  such 
proof  with  his  opinion  to  the  court,  whether  or  not 
the  said  Jesse  C.  had  paid  said  judgment  to  John  ;  and 
alsQ,  whether  or  not  John  had  executed  the  pretended 
release  of  said  judgment,  of  the  date  of  December  11, 
1880. 

By  his  report,  dated  April  14,  1884,  the  referee 
found  that,  John  Hansee  did  not  make  or  execute 
such  receipt ;  and  that  no  payment  on  account  of  such 
judgment  had  been  made,  either  to  John  Hansee  or  to 
his  wife.  By  order  of  the  special  term,  of  the  date  of 
May  3,  1884,  the  report  was  confirmed,  the  motion  to 
,  set  aside  the  execution  and  return  with  the  supple- 
mental proceedings  based  thereon,  was  denied,  and 
$179.02  costs  and  disbursements  upon  such  motion, 
were  directed  to  be  paid  by  the  said  Jesse  C.  Hansee 
to  John  Hansee. 

On  appeal  to  general  term,  by  order  dated  Septem- 
ber 9, 1884,  the  order  of  the  special  term  was  af&rmed, 
with  $10  costs. 

The  order  at  general  term  was  granted  upon  the 
default  of  Jesse  C,  who  by  order  of  the  special  term, 
dated  December  13,  1884,  was  permitted  to  move  at 
Vol.  VIL— 23 
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the  general  term  to  open  such  default  on  the  payment 
of  $10  costs,  and  in  the  meantime,  if  such  payment 
was  made,  the  supplemental  proceedings  were  stayed, 
pending  such  appeal.  Of  such  order  of  the  special 
term,  Jesse  has  not  availed  himself. 

The  costs  of  the  previous  motions  imposed  both  at 
special  and  general  term,  have  not  been  paid  either  in 
whole  or  in  part. 

Jesse  C.  Hansee  now  moves  to  set  aside  the  execu- 
tion and  return,  with  the  various  orders  in  supple- 
mental proceedings,  upon  the  grounds  that  leave  of 
the  court  to  issue  such  execution  was  not  obtained,  as 
the  law  required  it  lo  be,  when  the  execution  issues 
after  the  lapse  of  five  years  from  the  entry  of  the 
judgment,  as  it  did  in  this  case,  without  the  issue  and 
return  of  an  execution  within  five  years  from  the 
recovery  of  such  judgment,  and  that  the  payment  by 
John  to  the  attorneys  of  the  plaintiff  extinguished  the 
judgment.  He  avers  that  when  the  previous  motion 
was  made,  he  was  not  aware  of  the  existence  of  the 
grounds  upon  which  he  now  moves. 

The  present  one  tnust,  however,  also  be  denied  for 
several  reasons  (which  are  given  without  discussion), 

to  wit : 
[']  First.    The  prior  motion  is  a  bar,  upon  the  prin- 

ciple of  res  adjudicata.  It  is  a  bar,  not  because 
the  points  now  made  were  made,  but  because  they 
might  and  should  have  been  made.  The  moving 
party,  had  he  used  ordinary  diligence,  could  have 
ascertained  the  facts  upon  which  he  now  moves  ;  and 
this  want  of  diligence  would  defeat  a  motion  for  leave 
to  renew. 

It  is,  moreover,  difficult  to  appreciate  the  excuse 
which  Jesse  makes  for  not  uniting  the  present  grounds 
of  motion,  with  those  urged  on  the  prior  occasion. 

If  he  supposed  no  execution  had  been  issued  and 
returned,  he  would  have  moved  to  quash  the  supple- 
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mental  proceeding  on  that  ground  ;  and  if  he  knew 
one  had  been  issued  and  returned,  he  knew  its  date, 
and  knew  that  he  had  had  no  notice  of  motion  for 
leave  to  issue. 

Neither  had  he,  as  has  already  been  said,  any  right 
to  assume,  without  inquiry,  that  an  execution  had  been 
issued  and  returned  within  five  years  ;  and  he  cannot 
be  held  ignorant  of  that  which  he  should  have  known. 
He  has,  however,  obtained  no  leave  to  renew  the 
motion,  and  without  such  leave  the  denial  of  the  pre- 
vious motion  is  a  bar. 
[•]  Second.    The  costs  imposed  upon  the  first  mo- 

tion, made  in  this  matter  by  the  party  now  moving 
are  unpaid,  and  by  the  Code  of  Civil  Profcedure  (§  779), 
such  non-payment  stays  *'all  proceedings  on  the  part 
of  the  party  required  to  pay  them,  except  to  review  or 
vacate"  the  order  or  orders  imposing  them,  "without 
further  direction  of  the  court,  until  the  payment 
thereof."  The  court  is  powerless,  without  the  pay- 
ment of  costs  directed  to  be  paid,  to  entertain  the 

present  motion. 
[']  Third.    As  the  orders  of  the  special  term  and 

general  term  adjudging  the  judgment  unpaid  are 
unreversed,  the  motion  has  no  equity  to  sustain  it.  If 
granted,  it  must  be  upon  the  technical  ground  that  the 
execution  issued  after  five  years  without  the  order  of 
the  court.  An  order  allowing  such  issue  would  un- 
doubtedly have  been  made  on  application,  because  the 
court  now  knows,  for  the  fact  has  been  so  judicially 
determined^  that  no  part  of  the  judgment  has  been 
paid,  and  the  same  is  wholly  unsatisfied ;  and,  because 
the  court  would,  if  a  motion  so  to  do  was  made,  allow 
an  execution  to  issue  to  enforce  the  payment  of  this 
unpaid  judgment,  it  will  refuse  to  vacate  and  set  aside 
the  one  already  issued  (Bank  of  Genesee  v.  Spencer, 
18  N.  r.  150).  By  section  724  of  the  Code  of  Proced- 
ure, the  court  is  authorized  to  '*  supply  an  omission  in 
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any  proceeding,"  and  in  this  case,  in  which  all  the 
equities  hane  heen  ascertained  and  settled  by  a  full 
and  cartful  judicial  inquiry^  it  would  be  manifestly 
unjust  to  refuse  to  exert  the  power  conferred  in  behalf 
of  a  party  who  has  acted  in  perfect  good  faith,  and 
done  only  that  which  the  court  would  have  allowed 

him  to  do  had  he  asked  it. 
[*]  Foupth.  The  payment  by  John  Hansee  to  the 
attorneys  of  the  plaintiff  did  not  extinguish  the 
judgment.  John  was  the  surety,  and  Jesse  C.  the 
principal  debtor.  Payment  by  the  former  did  not  ex- 
tinguish the  debt,  and  he  could  have  taken  an  assign- 
ment to  himself,  and  enforced  it  for  his  own  benefit 
(Alden  «.  Clark,  11  How,  209  ;  Bangs  v.  Story,  7  ffiU^ 
250  ;  4  iV.  r.  816). 

In  this  case,  the  proof  is,  that  it  was  understood 
that  the  payment  should  not  extinguish  the  judgment, 
and  that  it  should  be  assigned. 

The  motion  must  be  denied,  with  $10  costs. 


STRINGFIELD,  et  al.,  Respondemts,  v.  FIELDS, 

Appellant. 

• 

N.  Y.  CouBT  of  Common  Pleas,   General  Term, 

February,  1886. 

§635. 

Attachment — Irudance  of  affidavit  not  sufficient  to  sustain — WhatprooJ 

oj  fraudulent  disposition  of  property  necessary — Discretionary 

orders —  W?uit  are. 

A  discretionary  order  made  by  the  city  court  of  New  York  wiU  not 
be  reviewed  by  the  court  of  common  pleas.  By  a  discretionary 
order,  is  meant  one  made  by  the  court  below,  upon  evidence,  upon 
which  men  of  good  judgment  may  fairly  differ.  [*] 
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Where  an  attachment  was  issued,  on  the  ground  that  the  defendant 
was  disposing  of  his  property  with  intent  to  defraud  his  creditors, 
upon  an  affidavit,  showing  tliat  the  defendant  had  refused  to  in- 
form the  plaintiff  as  to  his  financial  standing,  and  alleging  that  the 
defendant,  who  was  a  retail  merchant,  had  been  daily  oiaking  sales 
of  his  property  for  cash,  and  retaining  the  proceeds  for  his  own 
use,  and  that  within  the  preceding  two  weeks  he  had  disposed  of 
*'  a  great  deal  of  his  stock  of  merchandise,"  and  was  still  selling  it 
for  cash,  and  not  replenishing  his  stock,  and  that  his  intent  was  to 
defraud  his  creditors ;  and  it  appeared  that  although  it  was  a  season 
of  the  year  when  goods  are  sold  and  not  bought  by  retailers,  the 
defendant  had  bought  goods  during  the  month  in  which  the  attach- 
ment was  issued,  and  that  he  had  paid  over  $8,000  to  his  creditors, 
and,  the  day  after  the  levying  of  the  attachment,  had  made  an  as^ 
signment  for  the  benefit  of  his  creditors,  which  was  not  claimed  to 
be  fraudulent,  and  the  assignee  had  taken  possession  of  $13,000 
worth  of  goods, — Eeld,  that  the  attachment  should  be  vacated  ;P] 
that  the  plaintiff  had  not  made  out  a  prima  facie  case  of  fraud ;[®]  , 
and  there  was  an  absolute  failure  to  prove  that  any  goods  had  been 
fraudulently  disposed  of.[',^*,] 

Where  the  remedy  against  a  person  is  based  upon  the  alleged  com- 
mission of  fraud  by  him,  facts  and  circumstances  must  be  shown 
necessarily  tending  to  establish  a  probability  of  guilt,  and  where 
the  evidence  is  capable  of  an  interpretation  as  consistent  with  the 
innocence  of  the  accused  party  as  with  his  guilt,  that  meaning  must 
be  ascribed  to  him,  which  accords  with  his  innooenoe,  rather  thah 
which  imputes  to  him  a  crimiaal  intent.  ['J 

{Decided  AprU  18,  1885.) 

Appeal  by  the  defendant's  assignee  from  an  order 
of  the  general  term  of  the  city  coart  of  New  York, 
affirming  an  order  of  the  special  term  thereof,  denying 
motion  to  vacate  an  attachment  granted  herein. 

The  action  wad  brought  in  the  city  court  of  New 
York,  to  recover  for  goods  sold  and  delivered,  and  the 
attachment  in  question  was  issued  December  26,  1883, 
on  the  ground  that  the  defendant  was  disposing  of  Ms 
property  with  intent  to  defraud  his  creditors,  and  was 
levied  upon  the  stock,  etc.,  of  a  retail  dry -goods  store 
kept  by  the  defendant  in  the  city  of  New  York.    On 
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the  following  day  the  defendant  assigned  his  property 
for  the  benefit  of  his  creditors  ;  and  his  assignee  there- 
after daly  moved  npon  affidavits  to  vacate  the  attach- 
ment. From  the  order  denying  this  motion,  the 
assignee  appealed  to  tbe  general  term  of  the  city  court, 
and  from  the  order  of  affirmance  made  by  it,  this 
appeal  was  taken. 

The  substance  of  the  affidavits  and  other  facts 
affecting  this  appeal  are*  stated  in  the  opinion. 

BanJcson  T.  Morgan  and  Alfred  J.  Walker^  for 
appellant. 

B.  F.  Enstein^  for  plaintiff-respondent. 

[']  Van  Hoesen,  J. — A  discretionary  order  made 
by  the  general  term  of  the  city  court  will  not  be 
reviewed  by  the  court  of  common  pleas  (Walsh  v. 
Schultz,  6  N.  T.  Civ.  Proc.  126).  By  a  discretionary 
order,  I  mean  one  that  has  been  made  by  the  judge  of 
the  court  below  upon  evidence  as  to  the  force  and 
effect  of  which  men  of  good  judgment  may  fairly 
differ.  In  the  language  of  Chief  Justice  Church,  in 
Anonymous  (29  N.  F.315),  "  Where  it  becomes  neces- 
sary to  weigh  conflicting  evidence  to  decide  as  to  the 
credibility  of  witnesses,  to  consider  the  effect  to 
be  given  to  the  conduct  of  parties  ;  in  short,  any  ques- 
tion in  respect  to  which  there  is  no  fixed  established 
rule  or  principle  controling  it,  the  order  is  deemed 
discretionary,  and  is  not  appealable  to  this  court, 
although  it  may  involve  a  substantial  right  within  the 
meaning  of  that  term,  as  used  in  the  Code." 

Again,  in  the  case  of  Allen  v.  Meyer  (73  N.  T.  1), 
in  determining  whether  an  order  vacating  an  attach- 
ment was  appealable  to  the  court  of  appeals,  that  court 
said,  '^  An  order  granting  an  attachment  is  not  appeal- 
able, unless  it  presents  a  question  of  law  or  absolute 
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legal  right ;  bat  if  an  order  is  granted  in  a  case  in  which 
it  is  not  authorized,  or  if  there  is  an  entire  absence  of 
facts  justifying  it,  the  case  would  then  present  a  qnes* 
tion  of  law,  and  the  order  would  be  appealable."  In 
the  case  just  cited,  the  court  then  examined  the  record 
in  order  to  ascertain  whether  it  presented  only  a  ques- 
tion of  law  ;  and  finding  that  the  decision  of  the  court 
below  was  depended  upon  "inferences  to  be  drawn 
from  the  facts  stated,"  and  upon  the  conclusions  of  the 
judge  as  to  "  the  degree  of  credit  to  be  given  to  a 
witness,"  dismissed  the  appeal. 

Again,  in  Morris  v.  Talcott  (96  N.  T.  100),  the  court 
of  apypeals,  in  determining  the  appealability  of  an 
order  that  denied  a  motion  to  vacate  an  order  of  arrest^ 
said  :  "  Where  there  is  no  evidence  legitimately  tend- 
ing to  establish  fraud,  and  the  natural  inferences  to  be 
drawn  from  the  facts  stated  do  not  necessarily  lead  to 
the  presumption  of  a  fraudulent  intent,  a  question  of 
law  is  presented  which  calls  for  the  judgment  of  this 
court." 

In  disposing  of  this  api>eal,  therefore, — ^as  we  hold 
wi^  respect  to  the  city  court  the  position  of  the  appel- 
late court  that  reviews  only  questions  of  law,—  we  shall 
not  weigh  conflicting  evidence,  nor  determine  the 
credibility  of  witnesses,  but  shall  assume  the  existence 
of  those  facts  and  conclusfons  that  the  affidavits  of  the 
t)laintiff  conduced  to  prove.  Some  of  the  affidavits 
offered  on  behalf  of  the  defendants  contain  allegations 
that  the  plaintiffs  have  not  controverted,  and  which  do 
not  put  in  dispute  any  averment  of  fact  in  the  affida- 
vits presented  by  the  plaintiffs ;  to  such  of  the  de- 
fendants' affidavits  as  are  not  denials  of  the  allegations 
on  which  the  plaintiffs  rely  for  the  maintenance  of  the 
attachments,  reference  may  be  made. 

The  question  to  be  decided  therefore  is  this  :  Upon 
all  the  proofs  submitted,  do  the  plaintiffs  show^rma 
facie  that  the  defendant  has  disposed  and  is  disposing 
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of  his  property  with  intent  to  defrand  his  creditors ! 
It  is  a  crime  to  dispose  of  property  with  intent  to  de- 
fraod  one's  creditors  (Penal  Code^  §  687).  I  mention 
thisy  not  because  I  rely  upon  the  exploded  doc- 
[*]  trine  that  in  a  civil  action  the  wrongful  act  must 
be  proved  beyond  all  reasonable  doubt,  but  be- 
cause this  court  in  Andrews  v.  Schwartz  (65  How.  Pr. 
190),  and  the  court  of  appeals,  in  Morris  v.  Talcott  (96 
JV.  Y.  100),  have  held  that  a  party  seeking  a  remedy 
against  another,  based  upon  the  alleged  commission  of 
a  fraud  by  such  person,  must  show  affirmatively  facts 
and  circumstances  necessarily  tending  to  establish  a 
probability  of  guilt  in  order  to  maintain  his  claim. 
When  the  evidence  is  capable  of  an  interpretation 
which  makes  it  as  consistent  with  the  innocence  of  the 
accused  party  as  with  his  guilt,  the  meaning  must  be 
ascribed  to  it  which  accords  with  his  innocence,  rather 
than  that  which  imputes  to  him  a  criminal  intent.  In 
this  case,  it  is  not  necessary  to  invoke  that  beneficent 
rule,  for  the  affidavits  do  not  contain  a  single  allega* 
tion  from  which  an  inference  can  fairly  be  drawn  that 
the  defendant  has  disposed,  or  ever  intended  to  dis- 
pose, of  his  property  with  intent  to  defraud  his 
creditors. 

After  a  careful  reading  of  the  affidavits  presented 

by  the  plaintiffs,  I  am  utterly  at  a  loss  to  discover  what 

it  was  that  could  have  led  the  learned  judges  of  the 

[']    city  court  to  the  conclusion  that  there  was  any, 

even  the  slighest  evidence  of  fraud  against  the 

defendant. 

The  affidavit  of  Lumley,  sworn  to  on  December  96, 
1883,  alleges  that  on  the  day  before  Christmas  of  that 
year,  the  defendant  said  that  he  could  not  pay  the 
plaintiff's  claim,  or  even  a  part  of  it ;  that  he  did  not 
know  the  amount  of  his  indebtedness,  or  the  amount 
of  his  stock  ;  that  he  could  not  say  how  he  stood 
financially;  that  he  had  not  looked  over  his  books: 
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that  he  had  been  sned  on  two  claims,  and  that  the 
actions  were  then  pending;  and  that  he  had  been 
making  some  small  payments  to  parties  down  town, 
though  he  conld  not  name  the  parties  to  whom  the 
payments  had  been  made,  nor  the  sums  paid  to  them. 
Having  thas  given  his  conversation  with  the  de- 
fendant, Lumley  then  alleges  that  the  defendant  has 
been  daily  making  sales  of  his  property  for  cash,  and 
retaining  the  proceeds  for  his  own  nse.  It  is  not 
alleged  that  the  sales  were  made  in  an  nnnsual  man- 
ner, or  that  they  were  out  bf  the  ordinary  course  of 
business,  or  for  less  than  the  actual  value  of  the  goods, 
or  that  they  were  any  other  than  the  ordfnary  daily 
transactions  of  a  retail  dealer  in  the  regular  prosecu- 
tion of  his  business.  It  is  not  alleged  that  the  sales 
were  large,  or  that  the  amounts  received  were  greater 
than  the  defendant  required  for  his  ordinary  house^ 
hold  expenses  and  the  current  expenses  of  his  store. 
We  have  no  bankruptcy  law  now  in  force ;  and  it 
would  be  fit^range  if  a  man  could  be  convicted  of  mak- 
ing a  fraudulent  disposition  of  his  property  on  proof 
that  he  paid  his  current  expenses  out  of  the  proceeds 
of  an  unprofitable  business.  It  is  finally  alleged  that 
within  the  preceding  two  weeks  the  defendant  has  dis- 
posed of  *' a  great  deal  of  his  stock  of  merchandise," 
that  he  is  still  selling  it  for  cash,  that  he  is  not  replen- 
ishing his  stock,  and  that  his  intent  is  to  defraud  his 

creditors.    A  mere  allegation  of  a  fraudulent  in- 
[*]    tent  is  worth  nothing,  unless  facts  are  stated  from 

which  the  intent  charged  may  be  inferred.  Now, 
it  is  obvious  that  the  sale  of  goods  by  a  retailer,  even 
if  "  made  daily,"  and  '*for  cash,"  does  not  show  that 
the  dealer  is  making  a  fraudulent  disposition  of  his 
property ;  nor  is  an  inability  or  an  unwillingness  to 
make  a  |ull  disclosure  of  his  aflfairs  to  a  creditor  proof 
that  a  debtor  has  fraudulently  disposed  of  his  prop- 
erty, or  that  he  harbors  such  a  design. 
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It  may  be  a  significant  fact,  when  found  in  connec- 
tion with  other  facts  that  point  to  a  fraudulent 
[']  disposition  of  property ;  but,  taken  by  itself,  an 
absolute  refusal  by  a  debtor  to  unbosom  himself 
to  his  creditor  does  not  even  tend  to  prove  that  the 
debtor  has  placed,  or  intends  to  place,  his  property 
where  his  creditors  cannot  reach  it.  It  seems  to  me 
clear,  that,  conceding  that  the  defendant  would  not  or 
could  not  tell  the  plaintiffs  how  he  stood  financially  ; 
that  he  followed  his  business  regularly  by  making 
sales  of  his  goods  for  cash  in  the  ordinary  way  (and 
nothing  extraordinary  is  charged) ;  and  that  he  did 
live  out  of' the  proceeds  of  his  sales  and  pay  his  cur- 
rent expenses  from  them  ;  these  facts,  whether  taken 
separately  or  all  together,  utterly  fail  to  warrant  a 
suspicion  that  the  defendant  has  made,  or  intends  to 
make,  a  fraudulent  disposition  of  his  property. 

The  fact  that  the  defendant  did  not  replenish  his 
stock  would  not,  even  if  proved,  show  that  the  de- 
fendant was  making  away  with  it.  But  it  is  shown 
by  the  afiidavit  of  Alexander  Lumley,  sworn  to  on 
January  7,  1884,  and  by  the  aflSdavit  of  Moses  Ein- 
stein, sworn  to  on  January  10,  1884,  that  the  defend- 
ant bought  goods  of  the  plaintiffs  in  December,  1883, 
the  very  time  at  which  it  is  said  by  Lumley,  in  his 
first  affidavit,  that  he  was  not  replenishing  his  stock. 
Again,  it  appears  by  the  affidavit  of  Robert  P.  John- 
son that  during  the  holiday  season  goods  are  seldom 
bought  by  retailers,  the  object  of  every  shopkeeper 
being  to  get  rid  of  as  many  of  his  goods  as  possible  at 
that  time.     Certainly  no  suspicion  arises  because  the 

defendant  did  buy  goods  at  the  wrong  time, 
n  But  this  is  not  all.  I  think  that  the  defend- 
ant might  confidently  have  relied  for  his  defense 
upon  the  failure  of  the  plaintiffs  to  make  out  even  a 
prima  facie  case  of  fraud  ;  but  he  did  not  do  so.  He 
made  an  affidavit  in  which  he  alleged  in  the  month 
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of  December,  1883,  he  had  actually  paid  over  $3,000 
to  his  creditors,  and  to  that  affidavit  he  annexed  a 
schedule  of  those  payments.  The  plaintiffs  under- 
took to  prove  that  the,  affidavit  was  false,  but  their 
inquiries  strongly  confirm  its  truth.  They  found  only 
one  mistake  in  it ;  a  payment  that  the  defendant  said 
was  made  in  the  early  part  of  December  was  actually 
made  on  November  30,  and  the  amount  was  not 
$370.76,  but  $360.77.  Some  of  the  defendant's  credit- 
ors  refused  to  inform  the  plaintiff's  agent  when  they 
received  their  money  ;  but  several  of  them  did  consent 
to  give  the  information  that  was  sought,  and  in  every 
instance,  save  the  one  I  have  referred  to,  it  appeared 
that  the  defendant,  instead  of  laying  money  aside  for 
his  own  use,  was  steadily  paying  his  debts.  It  further 
appeared  that  the  defendant,  after  the  levy  of  the  at- 
tachment, made  an  assignment  for  the  benefit  of  his 
creditors,  and  that  the  assignee  has  taken  possession 
of  goods  in  defendant's  store  worth  at  least  $13,000. 

A  deputy  sheriff,  who  caused  an  appraisal  of  a  part 
of  the  stock  to  be  made,  says  that  the  part  so  appraised 
is  worth  nearly  $5,000. 

There  is  no  pretense  that  the  assignment  is  fraudu- 
lent It  is  clear,  therefore,  that  the  defendant  was 
paying  his  creditors  during  the  month  of  December, 
1883  ;  and  there  is  every  reason  to  believe  that  lie  paid 
out  to  them  in  that  month  about  $3,000  ;  that  he  was 
conducting  his  business  in  the  ordinary  way,  at  retail ; 
that  he  had  on  hand  when  he  failed  goods  of  the  value 
of  $13,000  ;  and  there  is  no  proof  whatever  that  any 
part  of  his  stock  was  secretly  sent  away,  or  sold  out 
of  the  ordinary  course  of  business.  The  assignment 
is  of  itself  conclusive  proof  in  this  case — for  it  is  not 
assailed — that  the  goods  on  hand  will  he  devoted  to 
the  payment  of  the  defendant's  creditors  ;  and  there 
is  an  absolute  failure  to  prove  that  any  goods  what- 
ever were  fraudulently  disposed  of. 
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n         The  order  appealed  from  should  be  reversed, 
with  costs,  and  the  attachment  should  be  vacated, 
with  costs. 

Larbemobe,  p.  J.,  and  J.  F.  Daly,  J.,  concnr. 


LAMBERT,  as  Executob,  &o.  of  HANNAH  LAM- 
BERT, Deceased,  Respondent,  v.  CRAFT  and 
Another,  as  Exeoutobs,  &o.  of  JOSEPH 
CRAFT,  Deceased,  Appellants. 

Court  of  Appeals,  1886. 

§§  2516-2518. 

JBheeeutor-'When  dam  presented  to,  considered  aHowed-^Papment^  «A«i 

ordered, 

A  surrogate  has  power  upon  petition  by  a  creditor  to  direct  payment 
of  bis  debts,  but  he  cannot  pass  upon  disputed  claims,  and  there- 
fore the  petitioner  is  neither  required  to  state  the  facts  which  go- 
to make  out  his  debts,  nor,  if  stated,  would  he  be  permitted  to 
establish  them.  The  surrogate  acquires  jurisdiction  by  the  presen* 
tation  of  a  petition  by  a  creditor,  asking  for  payment  of  his  debt, 
and  that  the  executor  may  be  cited  to  show  cause  why  a  decree  to 
that  efiPect  should  not  be  made,  and  the  citation  brings  in  the  exec- 
utor not  to  plead  or  respond  to  the  petition,  but  by  a  verified 
answer  to  set  forth  affirmatively  facts,  if  he  has  any,  which  show 
that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal, 
and  also  denying  its  validity  or  legality  absolutely  or  upon  inform- 
ation and  belief  ;  both  these  conditions  must  concur.  [>]  A  general 
denial  interposed  orally  is  not  an  answer  under  the  statute.  [^] 

Where  executors  advertised  for  claims  to  be  presented  to  one  of  their 
number,  and  a  claim  was  presented  to  that  person  in  proper 
form,  duly  verified,  and  was  neither  rejected,  disputed  nor  paid, 
and  one  month  thereafter  proceedings  for  its  payment  were  insti* 
tuted,  and  the  executors  required  to  show  cause  sixteen  days  later 
why  it  should  not  be  paid,— /r<?W,  that  the  executors  were  charge- 
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able  with  some  degree  of  active  diligence  in  aacertaioing  whether 
the  claim  was  just,  and  their  silence  might  well  be  deemed  a  sub- 
stantial allowance  of  it  as  a  debt  to  be  paid  in  due  course  of  admin- 
istration ;[*]  und  that,  in  the  absence  of  an  answer  showing  that  the 
claim  was  doubtful  and  denying  its  validity,  and  with  evidence  of 
funds  in  the  hands  of  the  executors  sufficient  for  its  payment,  the 
surrogate  did  not  err  in  directing  its  payment.  [^] 

If,  after  a  reasonable  opportunity  for  examination  into  the  validity 
and  fairness  of  a  claim  duly  presented  to  an  executor  against  the 
estate  of  his  testator,  he  does  not  offer  to  refer  it  on  the  ground 
that  he  doubts  its  justice  or  disputes  it  as  unjust,  it  acquires  the 
character  of  a  liquidated  and  undisputed  debt  against  the  estate.  [^] 

Underbill  v.  Kewberger  (4  Mec{f.  499}  ;  Magee  v.  Vedder  (6  Barb. 
852),  followed ;[«]  Tucker  e.  Tucker  (4  Eeyes,  149  ;  S.  C,  4  Abb. 
CL  App.  Dee.  428)  ;  Hoyt  v.  Bennett  (50  N.  T.  588),  distin- 
guished.[*] 

{Bedded  March  8,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the 
supreme  court,  second  department,  affirming  decree 
of  the  surrogate  of  Queens  county. 

June  80, 1883,  John  A.  Lambert,  as  executor  of  the 
estate  of  Hannah  Lambert,  deceased,  presented  a  peti- 
tion to  the  surrogate  of  the  county  of  Queens,  whereiu 
It  was  alleged  that  Horace  Craft  and  Charles  L.  Guion 
had  been  duly  appointed  executors  of  the  estate  of 
Joseph  Craft,  deceased ;  that  the  estate  of  the  said 
Hannah  Lambert  was  a  creditor  of  the  estate  of  the 
said  Joseph  Craft,  deceased ;  that  her  claim  had  been 
duly  presented  to  the  said  Horace  Craft,  one  of  the 
said  executors  of  Joseph  Craft,  and  had  not  been 
rejected  or  paid  ;  that  more  than  eighteen  months  had 
elapsed  since  the  appointment  of  said  executors  ;  and 
praying  that  a  citation  issued  to  them  requiring  them 
to  show  cause  why  they  should  not  render  an  account 
of  their  proceedings,  to  the  end  that  the  said  claim  of 
the  estate  of  the  said  Hannah  Lambert,  deceased,  be 
paid. 
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Thereupon  a  citation  was  issoed  by  said  surrogate, 
returnable  on  July  10,  1883.  On  the  said  return  day, 
the  appellaats  appeared  in  person,  and  by  attorney, 
and  orally  denied  the  allegations  of  said  petition. 

The  petitioner  thereupon  presented  proof  in  sup- 
port of  the  allegations  of  their  petition,  tending  to 
show  that  on  June  1,  1883,  their  claim  of  the  estate  of 
Hannah  Lambert,  deceased,  was  presented  to  the  said 
Horace  Craft,  and  that  the  claim  had  not  been  i-ejected. 
It  also  appeared  that  Charles  L.  Guion  was  the  sole 
acting  executor ;  that  a  part  of  the  estate  had  been 
distributed  and  paid  out  by  the  acting  executor,  on 
or  about  April  26,  1881,  two  years  before  this  proceed- 
ing was  commenced,  to  the  heirs  or  distributees  ;  but 
that  more  than  enough  to  pay  the  respondent's  claim 
still  remained  in  the  possession  of  the  executors. 

The  proof  of  the  petitioner  also  showed  that  on  the 
application  of  the  executors  of  the  will  of  Joseph 
Craft,  deceased,  the  surrogate  of  Queens  county  made 
an  order,  on  October  4,  1880,  requiring  notice  to  the 
creditors  of  the  deceased  to  present  their  claims  to  his 
executors  on  or  before  April  20,  1881,  to  be  published 
as  required  by  law  ;  and  proof  was  given  on  the  part 
of  the  executors  showing  that  ihe  same  was  so  pub- 
lished. 

The  surrogate  held  that  the  claim  of  the  petitioner 
was  established,  and  made  a  decree,  whereby  he  found 
as  matter  of  fact  that  all  the  material  allegations  of 
said  petition  were  true,  and  whereby  he  adjudged  and 
decreed  that  the  said  executors  of  Joseph  Craft, 
deceased,  should  pay  said  claim  out  of  any  property 
belonging  to  his  estate. 

To  these  findings  and  to  this  decree  the  appellants 
duly  excepted,  and  from  the  decree  the  executors 
appealed  to  the  general  term,  where  it  was  affirmed, 
and  from  the  judgment  of  affirmance  this  appeal  was 
taken. 
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Bal  Bell^  for  appellants. 

The  mere  presentation  to  an  executor  of  an  estate, 
of  a  claim  against  his  decedent,  and  the  omission  of  the 
execator  to  declare  his  rejection  thereof,  does  not 
establish  the  validity  of  the  claim.  Cooper  v.  Felter, 
6  Lans.  485  ;  Tucker  v.  Tucker,  4  Keyes^  149 ;  Cotter 
V.  Quinlan,  2  Bern.  29 ;  Hoyt  v.  Bennett,  50  N.  T. 
638 ;  Fronde  v.  Whiton,  15  How.  Pr.  304  ...  .  The 
burden  is  upon  the  petitioner  to  prove  the  validity  of 
his  claim.    BedfielcPs  Law  &  Practice  of  Surrogates^ 

Courts^  3  ed.  pp.  666,  667 If  the  surrogate  had 

jurisdiction  to  try  the  questions  raised  by  the  claim 
and  petition,  and  receive  the  evidence,  he  was  still 
bound  not  to  render  a  decree,  as  of  course,  upon  the 
claim,  petition,  and  oral  answer,  in  favor  of  the  peti- 
tioner, but  to  render  "  such  a  decree  in  the  premises  as 
justice  requires.  Code.  Civ.  Pro.  §  2718  ;  In  re  Mac- 
aulay,  94  N.  T.  674,  579 ;  Kyle  v.  Kyle,  67  Id.  401, 
408,  409;  Bed  fields  Law  &  Prac.  of  Surrogated 
Courts.  3  ed.  pp.  666,  note  6,  667 ;  Buthven  v.  Patton, 
1  BoU.  416. 

Peter  M.  Baum  and  O.  D.  M.  Baker  {Peter  M. 
Baurriy  attorney),  for  respondent. 

Had  the  executors  desired  to  contest  it,  they  could 
have  terminated  the  proceeding  before  the  surrogate 
at  any  time,  by  filing  a  '^  written  answer,  duly  verified, 
setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality."  Code^  §  2718 ;  Hul- 
burt  V.  Durant,  2  N.  T.  Cio.  Pro.  116  ;  Fiester  v.  Shep- 
ard,  92  Jf.  T.  261.  The  indefinite  oral  denial  was  not 
sufficient.  Estate  McKiernan,  4  N.  T.  Civ,  Pro.  218. 
Assuming  that  appellants  could  have  answered  orally, 
the  denial  in  this  case  was  insufficient  in  not  ^^  setting 
forth  facts  "  which  would  show  the  claim  doubtful. 
Code,  ante;  In  re  Macauley,  94  N-.  Y.  674.    Presen- 
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tation  to  one  of  two  or  more  execators  is  presentation 
jto  all.  Genet  v.  Binsse,  3  Daly,  239-245.  Being 
presented,  it  stood  as  valid  nntil  disputed  by  the 
execators.  Gansevoort  v.  Nelson,  6  ITUl,  389  ;  Russell 
V.  Lane,  1  Barb.  619.  It  was  not  disputed  or  rejected. 
Hoyt  V.  Bennett,  60  iT.  T.  638 ;  Elliot  v.  Cronk,  18 
Wend.  39 There  was  no  necessity  for  a  state- 
ment in  the  petition  of  the  extent  or  character  of  the 
claim.  §  2718,  subd.  2;  In  re  Macauley,  94  JT.  T. 
674-679. 

[*]  Danfoeth,  J. — ^There  can  be  no  doubt  but  that 
it  is  within  the  province  of  a  surrogate,  upon  peti- 
tion by  a  creditor,  to  direct  payment  of  his  debt.  A 
power  to  do  so  is  conferred  by  statute  (Code,  %%  2717, 
2718),  and  the  only  question  in  this  case  is  whether  it 
has  been  exercised  as  there  prescribed.  If  we  look 
further,  it  might  be  difficult  to  say  that  substantial 
justice  had  been  done  by  the  decree.  The  appellant 
is  at  least  justified  in  asserting  that  the  claim  is  larger 
than  any  evidence  in  the  record  would  seem  to  war- 
rant, but  it  must  be  kept  in  mind  that  as  the  surro- 
gate cannot  pass  upon  disputed  claims  (McNuIty 
n  V.  Hurd,  72  N.  7.  520 ;  Glacius  v.  Pogel,  88  Id. 
434;  Fiester  v.  Shepherd,  92  Id.  261),  so  the  peti- 
tioner is  neither  required  to  state  the  facts  which  go  to 
make  out  bis  debt,  nor  if  stated  would  he  be  permitted 
to  establish  them.  Jurisdiction  of  the  surrogate  is 
confined  to  undisputed  claims,  and  is  acquired  by  the 
presentation  of  a  petition  {Oode^  §  2516)  by  a  creditor, 
asking  for  payment  of  his  del^,  and  that  the 
[*]  executor  may  be  cited  to  show  cause  why  a  decree 
to  that  effect  should  not  be  made  (§  2717).  The 
citation  (§  2616)  brings  in  the  executor,  not  to  plead 
or  respond  to  the  petition,  but  by  a  verified  written 
answer  to  set  forth  affirmatively  facts,  if  he  has  any, 
which  show  that  it  is  doubtful  whether  the  jietitioners' 
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claim  is  valid  and  legal,  ^^and  also"  denying  its 
validity  or  legality  absolutely  or  upon  information 
and  belief.  Both  conditions  must  concur.  (§  2718 ; 
In  re  Macauley,  94  N.  .7".  574).  These  provisions 
assume  that  the  claim  has  either  been  adjusted,  or  that 
the  execator  has  such  knowledge  of  it  as  will  permit  his 
assent  to  its  payment,  or  enable  him,  by  raising  some 
doubt  as  to  its  validity,  to  cause  a  dismissal  of  the 
proceedings  and  drive  the  claimant  to  his  action  in  a 
court  having  jnrisdiction  to  try  disputed  claims  (§§2717, 
2718;  Hurlburt  v.  Durant,  2  N.  T.  Civ.  Fro.  115; 
Piester  v.  Shepherd,  supra ;  In  re  Macauley,  sicpra). 

It  is  apparent,  also,  that  the  claim  of  the  petitioner 
was  not  only  in  substance,  but  in  form  the  same  as 
that  presented  to  the  executors,  and,  as  is  alleged, 
neither  disputed  nor  rejected  by  them.  Upon  this 
proceeding  to  compel  payment,  they  appeared  not  only 
in  person,  but  by  counsel ;  and  their  silence,  when 
called  upon  by  the  citation  to  speak  as  to  both  matters, 
is  a  strong  admission  by  conduct  of  the  justice  of  the 
demand,  and  as  conclusive  as  if  proven  by  witnesses. 
It  is  also  made  more  effective  by  the  fact  that  one  of 
the  executors  had  a  direct  personal  interest  in  the 
estate  out  of  which  payment  was  required  (Gansevoort 
u  Nelson,  6  Hill,  389),  and  that  their  counsel  upon 
this  occasion  was  the  same  who  appeared  for  Joseph 
Craft  in  the  matter  of  Wright's  estate,  out  o1^  which 
the  claim  is  stated  to  have  arisen. 

We  have,  however,  only  to  ascertain  whether  the 
surrogate  exceeded  his  jurisdiction  in  making  the 
decree  complained  of.  The  general  scheme  of  the 
statute  (2  R.  8.  tit.  8,  p.  11,  ch.  11,  art.  2),  is  to  bring 
the  entire  estate  of  a  deceased  person  under  the  super- 
vision of  the  surrogate.  Preferences,  with  few  excep- 
tions, are  abolished,  and  means  provided  for  ascertain- 
ing all  debts  existing  agaiiist  the  estate,  in  order  that 
the  sufficiency  of  assets  may  be  determined,  and  in 
Vol.  VIL-24 
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cmse  of  deficiency,  a  pro  rata  distribution  of  them 
made.  To  that  end,  a  pablication  of  notice  for  the  pre- 
sentation of  claims  against  the  estate  of  a  deceased 
person  was  provided  for,  with  an  exhibition  of  vouch- 
ers, if  required  by  the  executors,  besides  an  affidavit 
of  the  claimant  to  the  effect  that  the  claim  was  justly 
due,  that  no  payments  had  been  made  thereon,  and 
that  no  offsets  existed  thereto.  Moreover,  if,  after  all 
that  had  been  done,  the  executor  even  doubted  the  jus- 
tice of  the  claim,  a  reference  might  be  required,  and  if 
the  claim  so  presented  was  disputed  or  rejected,  the 
claimant  was  compelled  within  six  months — the  debt 
being  or  becoming  due — to  commence  a  suit  for  its 
recovery,  **  or  be  forever  barred  from  maintaining  any 
action  thereon."  In  all  these  things  a  speedy  and 
complete  adjustment  of  claims  was  contemplated. 

The  object  of  the  earlier  provisions  of  the  statute 
(§§  34,  86),  was  to  compel  the  creditors  who  claim  to 
have  debts  due  from  the  estate  to  present  them  to  the 
executor  or  administrator  for  allowance  or  rejection, 
so  that  he  might  know  what  claims  existed  and  the 
validity  of  them.  It  is  also  the  object  of  other  provis- 
ions (§§  36,  87,  88 ;  Code,  §  1822),  to  secure  a  prompt 
and  inexpensive  method  of  disposing  by  trial  of  such 
claims  as  were  doubted,  disputed,  or  rejected.  But 
the  scheme  so  admirably  contrived,  would  be  im- 
n    perfect  if  it  did  not  secure  to  the  creditor  some 

corresponding  advantage.  If,  therefore,  after  a 
reasonable  opportunity  for  examination  into  the  valid- 
ity and  fairness  of  a  claim  so  presented,  the  executor 
does  not  offer  to  refer  it  on  the  ground  that  he  doubts 
its  justice,  or  disputes  it  as  unjust,  it  acquires  the 
character  of  a  liquidated  and  undisputed  debt  against 
the  estate.  This  should  be  so  on  principle  ;  and  XJn- 
derhill  v.  Newberger  (4  Recff.  499),  and  Magee  v.  Yed- 
der  (6  Barh.  352),  are  to  that  effect.  I  am  aware  of  no 
authority  to  the  contrary. 
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[*]  The  cases  cited  by  the  appellant  are  not  to 
be  excepted.  In  Tucker  v.  Tucker  (4  Keyes^  149  ; 
S.  C,  4  Ahb.  Ct  App.  Deo.  428),  there  was  evidence 
that  the  claim  was  disputed  ;  and  the  learned  judge  so 
prefaces  his  opinion.  When  presented  the  claim  was 
not  admitted,  and  in  a  few  days  thereafter  the  admin- 
istratrix declared  to  the  creditor  that  ^^  they  did  not 
consider  it  a  legal  claim  and  had.no  right  to  pay  it," 
and  upon  the  accounting  its  allowance  was  opposed, 
and  the  claim-actually  controverted.  In  Hoyt  v.  Ben- 
nett (00  N.  T.  638),  the  executors  informed  the  cred- 
itor that  they  declined  to  pay  the  claim,  but  asked  for 
further  information.  In  the  first  case,  the  court  held 
that  the  claim  was  disputed  and  the  surrogate  deprived 
of  jurisdiction  to  determine  it.  In  the  last,  that  the 
refusal  to  pay  was  so  far  qualified,  that  it  did  not 
amount  to  a  rejection  of  the  claim.  Neither  applies 
here. 

In  the  case  before  us,  the  executors  gave  the  statu- 
tory notice,  naming  Horace  Craft,  one  of  their  num- 
ber, as  the  person,  and  his  place  of  residence  as  the 
place,  where  the  claims  should  be  presented.  On  June 
1,  1883,  the  one  in  question  was  presented  in  proper 
form,  duly  verified,  to  the  person  and  at  the  place 
named.  It  was  received  by  him,  but  neither  rejected, 
disputed  nor  paid.  One  month  elapsed  before  these 
proceedings  were  instituted,  and  by  the  citation  the 
executors  were  required  to  show  cause  why  it  should 
not  be  paid.  The  return  day  was  sixteen  days  later. 
Under  these  circumstances,  the  executors  are  either 
chargeable  with  knowledge  of  the  fairness  of  the 
claim,  or  were  bound  to  some  degree  of  active 
[']  diligence  in  ascertaining  whether  it  was  just ;  and 
their  silence  might  well  be  deemed  a  substantial 
allowance  of  it  as  a  debt  to  be  paid  in  due  course  of 
administration.  It  is  difScult  to  suppose  that  either 
as  executors  or  individuals  they  would  have  failed  to 
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make  some  defense,  or  at  least  raise  a  donbt  or  objec- 
tion to  it,  if  they  had  not  possessed  actual  information 
that  none  existed. 

Even  if  we  apply  to  the  claim  the  principles  upon 
which,  in  ordinary  dealings,  an  account  rendered  is 
made  an  account  stated,  the  result  would  be  the  same. 
It  is  well  settled  that  it  becomes  such  from  the  pre- 
sumed approbation  or  acquiescence  of  the  parties, 
unless  an  objection  is  made  thereto  within  a  reason- 
able time  (1  Story's  Mq.  Juris,  §  526^  Lockwood  ©. 
Thome,  11  N.  Y.  170 ;  18  Id.  285).  These  cases  no 
doubt  also  show  that  this  assent  is  no  estoppel.  It 
establishes  prima  facie  the  accuracy  of  the  items 
without  other  proof,  and  the  opposite  party  is  bound 
to  show  affirmatively  a  mistake  or  error.  This  could 
not  be  done  before  the  surrogate,  for  he  had  no  juris- 
diction when  the  claim  was  disputed.  But  it  remained 
in  the  power  of  the  executors,  by  answer,  within  the 
sections  of  the  Code  before  referred  to  (§§  2717,  2718), 
to  put  the  claimant  to  his  proof  in  another  court. 
Failing  to  do  this,  it  was  only  necessary  for  the  surro- 
gate to  be  satisfied  by  proof  that  there  was  money  or 
other  personal  property  of  the  estate  applicable  to  the 
I)ayment  or  satisfaction  of  the  claim  under  the  condi- 
tions mentioned  in  section  2718,  subdivision  2.  He 
reached  this  conclusion  upon  evidence  that  personal 
estate  and  property  came  to  the  hands  of  the  execu- 
tors to  the  amount  of  $4,418.28.  It  also  appeared  that 
there  remained  in  the  hands  of  the  decedent,  as  exec- 
utor of  the  estate  of  Horace  Wright,  a  bond  and  mort- 
gage of  $3,000.  This  was  enough,  if  undisputed.  The 
executors  might  have  had  an  accounting  and  shown,  if 
it  were  true,  that  these  funds  had  in  some  legal  way 
been  disposed  of,  or  that  other  debts  existed.  But 
they  did  not  apply  for  an  accounting,  nor  did  they 

show  the  existence  of  other  debts. 
[']      We  are  reminded  by  the  appellant    that  the 
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record  shows  that  the  executors  interposed  orally 
the  plea  of  a  general  denial  in  answer  to  the  petition. 
This  is  not  much  insisted  upon.  It  is  obviously  of 
no  moment.  It  lacked  every  element  which  the  stat- 
ute (§  2718,  subd.  1,)  required.  It  was  not  in  writing, 
nor  verified,  it  stated  no  fact,  nor  did  it  deny  the 
validity  or  legality  of  the  petitioner's  claim.  The  par- 
ties did  not  suppose  it  had  the  effect  of  an  answer 
under  the  statute.  The  controversy  before  the  surro- 
gate went  no  further  than  a  dispute  as  to  whether  or 
not  the  service  of  the  notice  of  claim  was  upon  the 
proper  person.  It  clearly  was.  Not  only  is  service  on 
one  of  two  executors  enough  (Knapp  v.  Curtis,  6  Hilly 
388) ;  but,  as  we  have  seen,  it  was  here  made  upon  the 
one  appointed  to  receive  it.  With  evidence  before 
the  surrogate  of  a  conceded  debt  and  funds  sufficient 
for  its  payment,  it  cannot  well  be  said  that  the  decree 
made  was  not  such  as  justice  required.  It  has  been 
approved  by  the  general  term,  and  we  find  no  error 
which  requires  a  different  conclusion. 

The  judgment  appealed  from  should  therefore  be 
affirmed.* 

All  concurred. 

*  March  17,  1885,  the  appeUants  moved  for  a  re-argumcnt  of  the 
appeal,  on  the  ground  that  the  finding  of  the  surrogate  that  the  appel- 
lants had  sufficient  funds  in  their  hands,  at  the  time  of  making  the 
decree  from  "which  the  appeal  was  taken,  to  pay  the  respondent's 
claim,  was  not  supported  by  the  eyidence ;  and  on  March  24, 1885,  the 
motion  was  denied. 
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ESTATE  OP  JESSE  HOYT,  Deceased. 

Subrogate' 8  Court,  New  York  County, 
June,  1885. 

§§  836-837. 

/ 

Produetum  of  papen. — When  former  counsel  of  party  cannot  be 

competed  to  produce  papers  received  from  his  client, — 

Prurilege  of  party  to  refuse  to  testify. 

A.  former  counsel  for  a  party  to  a  litigation  cannot,  since  the  enact- 
ment of  section  885  of  the  Code  of  Civil  Procedure,  be  required  by 
his  former  client^s  opponent  to  produce  papers  received  from  such 
client,  without  the  client^s  consent;  but  said  client  may  waive  this 
privilege,  and  when  he  himself  subpcenas  the  attorney  to  produce 
the  papers,  he  cannot  object  if  the  papers  are  produced  pursuant 
to  the  subiKBna,  but  gives  his  adversary  the  right  to  put  tliose  per- 
tinent to  the  issue  in  evidence,  f] 

A  former  attorney  for  a  party  to  an  action  or  proceeding  who  is 
required  by  subpesna  duces  tecum  to  produce  papers  in  his  posses- 
sion received  by  him  from  his  client  in  the  course  of  his  profes- 
sional employment,  should  produce  the  same  to  the  court,  and 
submit  to  it  the  question  as  to  what  disposition  should  be  made  of 
them.[«,*,*] 

In  proceedings  for  the  revocation  of  the  probate  of  a  will  a  contest- 
ant is  not  excused  from  giving  evidence  tending  to  support  the 
will,  on  the  ground  that  it  will  tend  to  expose  him  to  a  for- 
feiture. [*] 

(Decided  June  5,  1885.) 

Motion  by  coansel  for  the  proponent  of  a  will,  in 
proceedings  to  revoke  its  probate,  that  papers  pro- 
daced  by  the  former  counsel  for  the  contestant,  be  put 
at  the  proponent's  disposal  for  use  as  evidence  in  the 
cause. 

These  proceedings  were  instituted  to  procure  the 
revocation  of  the  probate  of  the  alleged  last  will  and 
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testament  of  Jesse  Hoyt,  deceased.  Pending  the  hear- 
ing before  the  surrogate,  Roscoe  Conkling,  who  had 
formerly  been  of  counsel  for  the  contestant,  was  served 
with  a  sabpcBna  dtices  tecum  issued  at  the  instance  of 
the  contestant,  requiring  him  to  appear  and  produce 
certain  papers  received  by  bim  from  the  contestant,^ 
in  the  course  of  his  professional  employment  as  her 
counsel.  Mr.  Conkling  appeared  as  required  by  the 
subpoena,,  and  asked  to  be  sworn,  which  being  done, 
he  produced  and  delivered  to  the  surrogate  the  papers 
referred  to  in  the  supcena,  and  submitted  to  him  the 
disposition  thereof. 

At  the  conclusion  of  the  contestant's  evidence,  and 
before  resting  the  case,  the  contestant's  counsel  moved 
that  said  papers  be  *'in  the  custody  of  the  counsel 
for  contestant."  This  motion  the  court  denied,  where- 
upon the  proponent's  counsel  made  this  motion. 

William  M.  Evarts  and  JSWiu  Sooty  for  proponent 
and  motion. 

Benjamin  F.  Butler  and  Hoger  A.  Pryoty  for  con- 
testant, opposed. 

RoLLiT^s,  S. — Assuming  that  the  papers  lately  pro- 
duced by  Mr.  Conkling,  at  the  instance  of  contestant's 
attorney,  but  not  offered  in  evidence  by  him,  are 
material  and  relevant  to  the  issues  of  this  proceeding, 
have  the  proponents,  under  the  circumstances  here 
appearing,  the  present  right  to  introduce  them  in  evi- 
dence in  face  of  the  contestant's  protest  ? 

I  never  had  occasion  to  deal  with  so  important  a 
question  of  practice  upon  which  so  little  light  has  been 
thrown  by  decided  cases.  I  have  been  unable,  indeed, 
even  with  the  assistance  afforded  me  by  coansel,  and 
after  thorough  ransacking  of  the  text-books  and  re- 
ports,  to  find  any   judicial  decisions  which    could 
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clearly  guide  me  to  the  solution  of  the  comparatively 
simple  question  that  would  be  here  presented  if  the 
witness  who  produced  these  papers  in  obedience  to  the 
writ  of  subpoena  duoes  tecum  had  never  been  connsel 
for  the  contestant,  and  if,  therefore,  the  question  of  a 
client's  privilege  were  in  no  wise  involved. 

There  are  numerous  cases,  English  and  American, 
touching  the  right  of  one  of  the  parties  in  a  litigation 
to  put  in  evidence  papers  and  documents  that  he  has 
brought  into  court  in  pursuance  of  a  notice  for  their 
production  from  his  adversary.  But  those  decisions 
are  based  upon  a  principle  that  is  manifestly  inapplic- 
able to  the  present  situation,  and  to  any  situation 
indeed  where  there  has  been  a  production  of  papers, 
not  by  one  of  the  parties  in  a  cause  at  the  demand  of 
the  other,  but  by  a  third  person  at  the  instance  of  one 
of  the  parties. 

A  subpoena  duces  tecum  is  a  process  whereby  a 
court,  at  the  instance  of  a  suitor,  commands  a  person 
who  has  in  his  possession,  or  control,  some  document 
or  paper  that  is  pertinent  to  the  issues  of  the  pending 
controversy,  to  produce  it  for  nse  at  the  trial. 

Now  it  seems  to  me  that  under  ordinary  circum- 
stances when  a  witness  has  appeared  in  response  to 
such  a  subpoena,  and  has  produced  papers  and  docu- 
ments by  such  subpoena  directed  to  be  produced,  such 
papers  and  documents,  if  they  contain  relevant  and 
material  matter,  are  admissible  in  evidence  upon  the 
offer,  not  only  of  the  party  at  whose  instance  the 
subpoena  has  been  issued,  but  also  upon  the  offer  of 
his  adversary. 

It  was  held  by  Ores  well,  J.,  in  Snelgrove  v. 
Stevens  {Car.  &  Mar.  [Eng.  N.  P.]  608),  that  a  witness 
being  in  court  and  having  a  material  document  in  his 
possession  was  bound  to  produce  it  if  required,  though 
he  had  not  received  notice  to  produce  it,  and  had  not 
been  served  with  a  subpoena  duces  tecum. 
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Whether,  as  between  the  witness  and  the  court, 
that  doctrine  should  be  approved  or  disapproved,  it  is 
plain  that  under  ordinary  circumstances  its  enforce- 
ment in  the  conduct  of  a  trial  would  not  be  an  error  of 
which  either  of  the  contending  parties  could  take  ad- 
vantage. 

If  the  witness  himself  should  not  protest  against 
the  disclosure,  for  the  purposes  of  evidence,  of  docu- 
ments that  he  had  brought  to  the  court-room,  not  at 
the  instance  of  the  party  oflPering  them,  but  either  at 
the  instance  of  the  opposite  party,  or  without  the 
summons  of  either,  it  is  plain  that  such  opposite  party 
could  make  no  objection. 

But  how  does  the  -case  stand  when  the  person 
subpoenaed  is  or  has  been  counsel  for  one  of  the  liti- 
gants i 

Unless  the  doctrine  of  the  common  law  respecting 
privileged  communications  between  an  attorney  and 
client  has  been  abrogated,  in  whole  or  in  part,  by  the 
change  in  our  system  of  jurisprudence,  whereby  par- 
ties have  been  made  competent  and  compellable  wit- 
nesses, it  is  very  clear  that  Mr.  Conkling,  had  he 
brought  these  papers  into  court  pursuant  to  a  snbpoena 
from  the  proponents,  could  not  have  been  compelled, 
and  indeed  could  not  have  been  permitted,  to  disclose 
them  without  the  contestant's  consent  (Jackson  v. 
Burtis,  14  Johns.  899 ;  Jackson  o.  Denison,  4  Wend. 
558;  McPherson  v.  Rathbone,  7  Wend.  217;  Coveney 
V.  Tannahill,  1  EUl,  33;  Kellogg  v.  Kellogg,  6  Barb. 
116  ;  Mallory  v.  Benjamin,  9,  How.  Pr.  420). 

Now,  the  statement  of  that  proposition  suggests 
three  subjects  of  inquiry : 

1.  If  these  papers  were  now  in  the  possession  or 
under  the  control  of  the  contestant  herself,  could  she 
be  required  to  produce  them  by  a  subpoena  duces  tecum 
issued  at  the  instance  of  the  proponents? 

If  this  question  be  answered  in  the  affirmative,  then, 
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2.  Does  the  fact  that  she  conid  be  so  required 
em];)ower  the  court  to  enforce  their  production  by  her 
counsel,  if  the  papers  chance  to  be  in  his  possession, 
and  thus  make  ineffectual  the  client's  claim  of  privi- 
lege }    And  if  not,  then, 

3.  Has  the  contestant,  by  the  fact  that  she  has  her- 
self brought  about  the  production  of  the  papers, 
waived  the  right  that  she  might  else  have  maintained, 
to  protest  against  their  disclosure  to  the  proponents, 
and  against  the  proponents'  use  of  them  for  purposes 
of  evidence  1 

The  first  question  of  the  three  it  is  not  difficult  to 
answer.  With  certain  exceptions,  that  need  not  here 
be  noticed,  a  party  is  now  examinable  as  a  witness  for 
any  purpose,  in  any  manner  and  at  any  stage  of  the 
cause,  and  may,  like  any  other  witness,  be  required  to 
produce  books  and  papers  (Bonesteel  v.  Lynde,  8  How. 
Pr.  226;  Commercial  Bank  o.  Dunham,  13  Id. 
641 ;  Bott  t).  Bucknam,  32  Barb.  666 ;  People  ex  rel. 
Valiente  v.  Dyckman,  24  How.  Pr.  222 ;  Central  Natl. 
Bank  v.  Arthur,  32  N.  T.  Super.  (2  Sweeney)  194; 
Smith  V.  McDonald,  6  How.  Pr.  619 ;  McGuffin  v.  Dins- 
more,  4  Abb.  N.  C.  241). 

It  is  claimed  by  contestant's  counsel  that  their 
client  is  protected  from  producing  the  papers  sought 
to  be  put  in  evidence  against  her  by  the  doctrine  of 
the  law  that  is  now  embodied  in  section  837  of  the  Code. 
"This  provision,"  says  that  section  (that  is,  the  pro- 
vision requiring  parties  to  answer  relevant  questions), 
"does  not  require  a  witness  to  give  an  answer  which 
will  tend  to  accuse  himself  of  a  crime  or  misdemeanor, 
or  to  expose  himself  to  a  penalty  or  forfeiture." 

If  the  application  that  counsel  for  the  contestant 
seeks  to  make  of  this  section,  and  of  the  decision  of 
Judge  Peokham,  in  Anable  v.  Anable,  is  correct,  then 
any  person  interested  in  the  result  of  a  probate  contro- 
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yersy  may  refuse  absolutely  to  give  testimony  in  tlie 
cause. 

The  contestant  stands  in  no  other  attitude  to  the 
matter  than  either  of  the  proponents.  It  is  true,  as 
counsel  argues,  that  this  estate,  pending  the  contro- 
versy, is  not  in  nubibus.  It  has  vested  in  somebody, 
and  when  this  controversy  shall  terminate  it  will  be 

ascertained  in  whom  it  has  vested. 
[']  At  present  it  does  not  appear  that  the  contest- 
ant has  any  estate  other  than  that  given  her  by 
the  will,  and  if  her  testimony  would  establish  the  fact 
that  the  will  is  valid  then  she  could  not  lawfully  refuse 
to  furnish  that  testimony  by  reason  of  any  protection 
afforded  her  by  section  837. 

The  second  of  the  three  questions  I  have  suggested 
is  more  difficult  of  solution. 

It  was  held  by  Daly,  Ch.  J.,  in  Mitchell's  case,  12 
Ahh.  Pt.  249,  that  the  enactment  of  the  law  making  a 
party  compellable,  to  testify  as  a  Witness  operated  as 
an  abrogation  of  the  doctrine  that  had  theretofore  pre- 
vailed respecting  the  inviolability  of  the  confidence 
between  attorney  and  client. 

This  decision  is  put  upon  the  ground  that  the 
exemption  of  the  attorney  from  the  necessity  of  testi- 
fying was  never  regarded  as  his  personal  privilege,  but 
as  existing  purely  for  the  protection  of  his  client ;  that 
he  was  in  this  respect  considered  as  one  and  the  same 
person  with  his  client. 

"When  the  Code,"  says  the  learned  judge,  "de- 
clares that  a  party  to  an  action  may  be  compelled  to 
testify  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination  as  other  witnesses,  it  is  obvious 
that  the  meaning  is,  that  whatever  may  be  required  of 
other  witnesses  may  be  required  of  him.  If  they  must 
produce  books  and  papers,  so  must  he ;  and  if  he  has 
placed  them  in  the  possession  of  his  attorney,  agent, 
or  any  other  person,  the  one  who  has  them  in  actual 
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custody  may  be  compelled  to  bring  them  before  the 
court,  to  be  used  as  evidence.  In  courts  of  equity  the 
principle  of  protection  was  never  extended  to  all  papers 
belonging  to  a  client  which  he  may  have  put  in  the 
hands  of  his  solicitor ;  but  the  general  rule  was,  that 
whatever  the  client  was  bound  to  produce  for  the  bene- 
fit of  a  third  person,  his  solicitor,  if  the  document  or 
paper  was  in  his  possession,  was  also  bound  to  produce." 

In  support  of  this  proposition  several  cases  are  cited 
by  Judge  Daly.  The  list  could  be  considerably 
enlarged  (see  Pen  wick  t?.  Reed,  1  Mer.  [Eng.  Chy.]  114  ; 
Furlong  t.  Howard,  2  Schoales  &  Ltf.  [Irish  Chy.] 
116;  Busk  V.  Lewis,  6  Madd.  [En^.  Chy.]  29; 
Andrews  I?.  Ohio  &Miss.  R.  R.  Co.,  14  Ind.  174 ;  Agre- 
ment  v.  Langdon,  12  Ad.  &  EU.  N.  S.  [Eng.  Q.  B.] 
716). 

The  case  of  Courtail  v.  Thomas  (9  Barn,  &  Or. 
[Eng.  K.  B.]  288)  is  much  to  the  purpose.  By  an 
order  of  court  in  a  suit  pending  between  a  lessor  and 
a  lessee  the  lease  was  put  in  possession  of  the  lessor's 
attorney.  An  action  was  subsequently  brought  by  the 
lessee  against  the  tenant  in  possession,  and  the  lessee's 
attorney  was  served  with  a  subpoena  duces  tecum  to 
produce  the  lease  that  he  had  received  in  his  profes- 
sional capacity. 

It  was  held  by  the  trial  court  that  he  was  not  bound 
to  produce  it ;  but  Lord  Tenterden  said,  on  review 
of  the  proceedings : 

"It  appears  clearly  that  the  lessor  might  have  been 
subpoenaed  at  the  trial  and  compelled  to  produce  the 
lease,  because  it  is  not  part  of  his  title ;  and  if  he 
could  be  compelled  to  produce  it,  then  the  attorney 
(who  stands  in  the  situation  in  which  plaintiff  did) 
was  bound  to  produce  it." 

This  doctrine  seems  to  be  sanctioned  by  Oowen  (6 
HilVs  notes  to  Phillips'  Evidence. 

In  note  62  it  is  declared  that  ''The  privilege  of  the 
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attorney  seems  to  be  co-extensive  with  that  of  the 
client." 

And  in  note  578  the  rule  is  stated  thus :  *'  Attorneys 
and  solicitors  who  hold  the  papers  of  their  clients  can- 
not be  compelled,  under  a  subpoena  drices  tecum^  to 
produce  them  in  a  controversey  between  third  persons, 
except  where  their  clients  would  be  compelled." 

The  whole  theory  of  the  protection  of  a  party 
against  his  attorney's  voluntary  or  enforced  produc- 
tion of  documents  confidentially  entrusted  to  him 
seems  to  have  been  this — that  the  party  ought  not,  in 
consequence  of  having  put  such  documents  in  his  at- 
torney's hands,  to  be  placed  in  a  more  unfavorable  sit- 
uation than  he  would  have  occupied  if  they  had  re- 
mained in  his  own  possession. 

Now,  if  the  decision  in  Mitchell's  case  is  to  be  fol- 
lowed, the  claim  of  these  proponents  must  be  sus- 
tained ;  for  if  that  decision  be  authoritative,  Mr. 
Conkling,  were  he  now  upon  the  witness  stand  with 
these  disputed  papers  in  his  hands,  could  be  required  to 
produce  them  at  the  call  of  the  proponents  (Snellgrove 
V.  Stevens,  supra;  Field  v.  Zemanski,  9  Brad,  111, 
479) ;  and  manifestly  whatever  right  the  proponents 
had  to  require  their  production  when  the  witness  was 
present  has  been  in  no  respect  affected  by  the  fact  that 
the  pa[)ers  have  been  lodged  with  the  surrogate  for 
such  disposition  as  may  seem  to  him  just  and  lawful. 

In  other  words,  if  the  proponents  would  have  had 
a  right,  when  the  witness  was  present,  to  insist  upon 
the  use  of  any  material  and  relevant  documentary  evi- 
dence that  he  had  produced  and  put  in  the  custody  of 
the  surrogate,  they  have  a  right  to  insist  that  the 
surrogate  shall  now  place  that  evidence  at  their  dis- 
posal. 
[■]  But  I  am  convinced  that,  whatever  might  have 

been  the  law  applicable  to  this  subject  between 
the  passage  of  the  act  permitting  parties  to  be  wit- 
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nesses  and  the  enactment  of  the  present  Code  of 
Procedure,  the  privilege  under  discussion  now  exists 
substantially  as  it  did  when  the  decisions  were  ren- 
dered upon  which  contestant's  counsel  rely. 

''  An  attorney  or  counselor  at  law,"  says  the  Code,* 
^^  shall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him  in  the  course  of  his  profes- 
sional employment." 

If,  therefore,  Mr.  Conkling  had  brought  these 
papers  into  court  in  obedience  to  a  subpoena  issued 
upon  the  call  of  the  proponents,  I  should  not  have 
directed  their  production,  except  with  the  contestant's 
consent. 

There  remains  to  be  considered  the  question  whether 
the  contestant,  by  the  acts  of  her  present  counsel,  has 
waived  her  privilege  to  protest  against  the  introduc- 
tion of  these  papers  in  evidence. 

That  this  privilege  may  be  waived,  is,  of  course, 
not  open  to  dispute  (Southard  v.  Rexford,  6  Caw. 
254).  Indeed,  it  is  squarely  asserted  by  section  836 
of  the  Code. 

Now  it  is  contended  by  the  proponents  that  the 
privilege  has  in  fact  been  waived  in  the  case  at  bar. 

It  was  always  the  law  that  if  a  party  availed  him- 
self of  the  testimony  of  his  owh  attorney,  the  oppo- 
site party  became  entitled  to  cross-examination  (Vail- 
lant  V.  Dodemead,  2  Ark.  524). 

A  party  was  never  permitted,  after  opening  the 
door  of  inquiry  wide  enough  to  get  what  he  wanted 
from  his  attorney,  to  slam  it  in  the  face  of  a  cross- 
examiner. 

By  a  parity  of  reasoning,  a  party  who  has  sub- 
poenaed his  own  attorney  to  produce  papers,  may 
fairly  enough  be  treated  as  having  thereby  given  the 
right  to  his  adversary,  in  case  such  papers  should  be 


*  Section  885. 
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prodnced  pnrsaant  to  the  sobpoeoa  and  should  be  dis- 
covered to  be  pertinent  to  theissaeof  the  controversy, 
to  pat  the  same  in  the  evidence. 

I  am  so  strongly  disposed  to  believe  that  this  prop- 
osition is  sound,  that  if  a  denial  of  the  proponents' 
motion  would  put  it  utterly  out  of  their  power  to 
command  thereafter  the  production  of  these  pax)er8,  I 
should  feel  bound  to  afford  them  at  once  the  oppor- 
tunity of  putting  the  papers  in  evidence. 

But  under  all  the  circumstances,  I  have  concluded 
to  take  another  course — the  course  that  on  the  day 
this  matter  was  argued  I  intimated  that  I  might 
decide  to  adopt. 

I  shall  direct  the  return  of  the  papers  to  the  wit- 
ness who  produced  them,  thus  placing  all  persons 
interested,  as  far  as  may  be,  in  the  situation  that  they 
occupied  before  this  discussion  arose,  and  leaving 
with  the  proponents  and  the  contestant  to  take  fur- 
ther action  accordingly  as  they  may  be  advised. 
[^  I  think  it  proper  to  add  that  nothing  has  yet 
occurred  in  the  history  of  this  matter,  so  far  as  it 
has  revealed  itself  to  the  court,  that  calls  for  animad- 
versions upon  the  conduct  of  any  of  the  counsel 
now  or  heretofore  concerned  in  these  proceedings. 
The  fact  that  one  who  is  brought  into  court  under 
a  subpoena  dtices  tecum  has  formerly  been  of  coun- 
sel for  one  of  the  contending  parties  affords  no 
excuse  for  refusing  to  comply  with  the  direction  of 
the  writ  even  when  it  has  been  procured  by  his  former 

client's  adversary. 
[*]  The  law  is  well  stated  by  Chief  Justice  Shaw,  in 
Bull  V.  Loveland  (10  Pick.  [Mass.]  14).  "There 
seems  to  be  no  difference  in  principle  between  com- 
pelling a  witness  to  produce  a  document  in  his 
possession  under  a  subpoena  duces  tecum  in  a  case 
where  the  party  calling  the  witness  has  a  right  to  the 
use  of  such  document,  and  compelling  him  to  give  tes* 
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timony  when  the  facts  lie  in  Ills  own  knowledge.  A 
subpoena  duces  tecum  is  a  writ  of  compulsory  obliga- 
tion which  the  court  has  power  to  issue,  and  which 
the  witness  is  bound  to  obey,  and  which  will  be 
enforced  by  proper  process  to  compel  the  production 
of  the  papers  when  the  witness  has  no  reasonable  or 
lawful  excuse  for  withholding  it,  and  of  such. lawful 
or  reasonable  excuse  the  court  and  not  the  witness  is 
to  judge.  When  the  witness  has  the  paper  ready  to 
produce  in  obedience  to  the  summons,  it  is  a  question 
for  the  discretion  of  the  court,  under  the  circumstances 
of  the  case,  whether  the  witness  ought  to  produce  or 
is  entitled  to  withhold  the  paper.'' 

It  seems  to  me,  that  in  the  present  case  the  witness 
adopted  a  course  which  was  at  once  consistent  with 
his  relations  with  his  former  client,  and  with  his  duty 
to  the  court,  and  which  may,  perhaps,  have  been 
essential  for  the  proper  protection  of  his  own  inter- 
ests. 
[•]  In  the  case  of  Poster  v.  Hall  (12  Pick.  [Mass.l 

98),  an  attorney  at  law,  who  had  received  from 
the  grantee  of  property  confidential  communications 
on  the  subject  of  its  transfer,  submitted  to  the 
court  whether  he  should  be  examined  respecting  the 
matter.  In  commenting  upon  this  course.  Chief  Jus- 
tice Shaw  says:  ''Mr.  Robinson  very  properly  sub- 
mitted it  to  the  court  upon  the  facts  disclosed,  whether 
he  should  answer  or  not,  having  no  wish  to  either 
volunteer  or  withhold  his  testimony." 

The  rule  in  such  a  case  is  that  the  privilege  is  the 
privilege  of  the  client,  and  not  of  the  attorney,  and 
therefore,  whether  the  facts  shall  be  disclosed  or  not, 
must  depend  upon  the  just  application  of  the  rule  of 
law,  and  not  upon  the  will  of  the  witness. 

The  stenographer  will  be  directed  to  return  to  Mr. 
Conkling  the  papers  produced  by  him  and  not  as  yet 
offered  in  evidence. 
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KIPP   V.   EAPP,   ET    AL. 

Cmr  CouET  of  New  Yobk,  Tbial  Teric, 
JiJNE,  1886. 

§§  66,  449. 

AUomey^i  lien. — Mode  of  enforcing. —When  action  on  undertahmg  on 
appeal  cannot  he  brought  hy  attorney  in  hit  dientU  name. 

Where  a  judgment  is  for  costs  only,  the  attorney  for  the  judgment 
creditor  is  to  be  regarded  as  the  equitable  assignee  thereof,  and 
the  record  is  of  itself  legal  notice  of  the  lien,  which  canx^ot  be  dis- 
charged by  payment  to  any  one  but  the  attorney,  ['J  who  is  entitled 
to  enforce  ,not  only  it,  but  every  security  given  to  secure  its  pay- 
ment. [*] 

Where  the  plaintiff  in  an  action,  after  recovering  judgment  therein, 
assigned  his  cause  of  action,  etc.,  to  one  **  P.,'*  and  the  action  was 
thereafter  continued  in  the  name  of  the  original  plaintiff,  and  a 
judgment  for  costs  in  his  favor  recovered  in  the  court  of  appeals, 
which  he  also  assigned  to  said  **  P.,*'  and  thereafter  an  action  was 
brought  in  the  name  and  with  the  consent  of  the  original  plaintiff 
by  his  attorney,  who  was  the  attorney  of  record  for  the  respondent 
on  said  appeal,  to  recover  from  the  sureties  on  appeal  the  amount 
of  said  judgment,— .S<?2^,  that  the  action  could  not  be  main- 
tained ;[*]  that  the  attorney,  being  the  equitable  owner  of  the  judg- 
ment, should  have  brought  the  action  in  his  own  name.[',^] 

In  such  a  case,  the  fact  that  the  attorney  obtained  an  order,  after  issue 
joined,  |>ermitting  him  to  prosecute  the  action  for  the  enforcement 
of  his  lien,  did  not  alter  the  legal  status  of  the  parties  to  the 
action,  or  vest  in  the  plaintiff  a  cause  of  action. P] 

Alartin  v.  Hawks  (15  Johns.  405);["]  Wilkins  v,  Batterman  (4  Barb: 
47);[*]  Shackleton  ©.  Hart  (20  Hbu).  Pr.  89);[»]  Pickard  v.  Yencer 
(10  K  r.  WeeMy  Dig.  271);[']  Kehoe  v.  Miller  (10  Abb.  N.  G.  898; 
note);[']  Deutsch  «.  Webb  {ld.)\[']  Quinnan  «.  Clapp  (/<Z.);[T 
Russell  V.  Somerville  (ld.)\[}\  distinguished. 

{Decided  June  18,  1885.) 

Action  to  recover  an  undertaking  on  appeal  to  the 
conrt  of  appeals. 

Vol.  VII.— 25 
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The  trial  of  this  action  was  commenced  before  Chief 
Justice  McAdam  and  a  jury.  After  the  evidence  was 
all  in,  there  being  no  disputed  questions  of  fact,  the 
jury  was  discharged,  and  the  case  submitted  to  the 
court  upon  the  questions  of  law  involved.  Other  facts 
are  sufficiently  stated  in  the  opinion. 


Nelson  Zcbbriskie^  for  plaintiff. 

H.  B.  Kinghom^  tor  defendants. 

McAdam,  Ch.  J. — ^The  plaintiff  commenced  an  action 
in  this  pourt  against  one  David  W.  McLean,  May  12, 

1880.  After  two  trials,  the  plaintiff  obtained  a  judg- 
ment in  October,  1881,  which  was  affirmed  by  the  gen- 
eral term  of  this  court  in  March,  1882 ;  by  the  common 
pleas  in  June,  1882,  and  by  the  court  of  appeals  in 
January,  1886.  The  right  of  action  was  transferred  to 
Peter  Smith  Parker  by  assignment,  dated  December  3d, 

1881,  but  the  action  was  continued  in  the  name  of  the 
original  plaintiff  until  its  conclusion  in  January,  1885. 
The  costs  of  affirmance  in  the  court  of  appeals  amount 
to  $127.14,  and  judgment  was  entered  therefor  Janu- 
ary 24, 1886.  The  present  action  is  brought  to  recover 
the  amount  of  this  judgment  from  the  defendants,  who 
were  the  sureties  on  the  appeal  to  the  court  of  appeals. 
The  sureties  plead  by  way  of  defense  the  transfer  to 
Parker,  and  a  release  from  him  to  them  prior  to  the 
commencement  of  the  present  action,  and  also  plead  an 
assignment  of  the  judgment  in  the  court  of  appeals, 
executed  by  the  plaintiff  to  said  Parker. 

The  assignments  above  referred  to  were  produced 
upon  the  trial,  and  their  production  in  evidence  estab- 
lished the  fact  that  Kipi^,  the  plaintiff,  had  no  cause  of 
action  at  the  time  the  present  suit  was  commenced. 

The  plaintiff's  attorney  obtained  an  order  after 
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[*]  issue  joined,  permitting  him  to  prosecute  the  action 
for  the  enforcement  of  his  lien ;  but  this  circum- 
stance does  not  alter  the  legal  status  of  the  parties  to 
this  action,  and  does  not  vest  in  the  plaintiff  a  cause 
of  action,  if  he  had  none  at  the  time  suit  was  com- 
menced.* 

The  lien  of  the  attorney  attaches  to  the  cause  of 
action  {Code^  §  66) ;  but  if  it  be  made  to  appear  upon 
the  trial  that  the  plaintiff  had  no  cause  of  action  at  the 
time  he  commenced  his  suit,  there  is  nothing  to  which 
the  lien  can  attach.  The  plaintiff's  attorney  has  mis- 
conceived the  practice.  The  judgment  being  for 
p]  costs  only,  the  attorney  is  to  be  regarded  as  the 
equitable  assignee  thereof,  and  the  record  is  in 
itself  legal  notice  of  the  lien,  which  cannot  be  dis- 
charged by  payment  to  any  one  but  the  attorney  (Mar- 
shall V.  Meech,  51  N.  Y.  143;  Martin  v.  Hawks,  15 
Johns.  405  ;  Wilkins  v.  Batterman,  4^  Barb.  47;  W^lls 
on  Attorneys^  %  379,  and  cases  cited).  The  attorney, 
in  other  words,  became,  by  force  of  law,  the  owner 
[•]  of  the  judgment,  entitled  not  only  to  enforce  it, 
but  every  security  given  to  insure  its  payment. 
Such  being  the  legal  effect  of  the  judgment,  the  plaint- 
iff's attorney  should  have  brought  the  present  action 
in  his.  own  name,  as  equitable  owner  of  the  judgment. 
If  the  transfer  or  release  had  been  given  after  suit 
brought,  a  different  question  would  have  been  pre- 
sented—Kipp  would  have  had  a  good  cause  of  action 
at  the  time  of  suit  brought,  and  the  attorney's  lien 
upon  the  cause  of  action  would  have  been  protected 
from  any  subsequent  acts  of  the  parties  in  fraud  of  it. 
For  the  purpose  of  protecting  such  a  lien, — L  e.,  on  the 
cause  of  action, — an  order  permitting  the  attorney  to 
prosecute  the  action  for  its  enforcement  would  have 

*  The  opinion  of  the  general  term  on  affirming  this  order  is 
reported,  anie^  p.  816. 
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been  proper  ;  and  npon  establishing  a  cause  of  action 
at  the  time  suit  was  brought,  the  judgment  recovered 
might  have  been  enforced  to  the  extent  of  the  lieu 
established.  But  the  trouble  in  the  present  case  is 
that  the  plaintiff  had  no  cause  of  action  whatever  when 
the  suit  was^brought)  and  consequently  there  is  nothing 
to  which  the  lien  of  the  attorney  can  attach,  except 
perhaps  the  papers  in  the  case,  which  the  attorney  is 
authorized  to  retain  until  his  claim  is  satisfied  (  Wells 

on  Attorneys^  %  373). 
[*]  The  attorney  in  this  case  did  not  need  any  equit- 
able aid  in  asserting  his  lien ;  he  did  not  require 
the  use  of  his  client's  name  as  a  party  plaintiff ;  he 
was  the  equitable  owner  of  the  judgment  and  the 
real  party  in  interest  at  the  time  the  action  was 
commenced,  and  it  should  have  been  prosecuted  in  his 
name  as  plaintiff  {Code^  §  449).  In  such  an  action  the 
transfers  by  his  client  might  have  been  held  inopera- 
tive, as  they  could  not  defeat  a  recovery  by  the  attor- 
ney. But  as  the  person  in  whose  name  the  action  was 
commenced  had  no  interest  whatever  in  the  cause  of 
action  at  the  time  suit  was  brought,  the  action  so 
commenced  cannot  be  maintained.  In  fact,  it  is  only 
on  the  theory  that  the  plaintiff  had  no  interest  in  the 
cause  of  action  at  the  time  suit  was  commenced  that 
the  attorney  can  avoid  the  effect  of  the  transfers  made 
by  his  client;  for,  if  he  had  any  interest  therein,  it 
passed  to  Parker  by  virtue  of  the  assignments  before 
referred  to,  and  has  been  fully  discharged  by  him. 
[*]  The  plaintiff's  attorney  cites  Martin  v.  Hawks 

(15  Johns.  405)  and  Wilkins  v.  Batterman  (4 
Barb,  47),  holding  that  an  attorney,  as  equitable 
assignee,  may  maintain  an  action  in  the  name  of  his 
client  for  the  enforcement  of  the  attorney's  lien.  But 
these  decisions  were  made  before  the  Code  and  at  a 
time  when  choses  in  action  were  not  assignable  at  law, 
so  as  to  entitle  the  assignee  to  sue  in  his  own  name, 
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and  when  he  was  on  that  account  permitted  to  sue  in 
the  name  of  the  assignor.  The  Code  changed  this 
rule  by  directing  that  every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  whether  he 
be  a  legal  or  equitable  assignee  of  the  cause  of  action 

{Code,  §  449 ;  Barbour  on  Parties,  42,  43). 
[•]  In  Shackleton  v.  Hart  (20  Bow.  Pr.  39),  the  ac- 

tion was  brought  in  the  client's  name  to  enforce 
the  attorney's  lien  ;  but  in  the  language  of  the  report, 
it  was  commenced  *' avowedly  to  collect  for  the  at- 
torney's own  benefit."  There  is  no  such  avowal  in 
plain tiflPs  complaint,  nor  do  I  think  such  an  avowal 
would  have  aided  him.  The  Code  has  left  the  attor- 
ney free  to  prosecute  in  his  own  name  all  actions  in 
which  his  rights  as  legal  or  equitable  assignee  have 

been  injured  or  require  legal  redress, 
n  In  Pickard  v.  Yencer  (10   Weekly  Dig.  271), 

like  in  10  Abb.  N.  C.  393,*  the  settlements,  de- 
signed to  defeat  the  attorney's  lien,  were  made  after 
suit  brought,  and  the  attorney  was  allowed  to  continue 
the  action  for  the  enforcement  of  his  lien;  but  the 
principles  decided  there  have,  for  the  reasons  before 
stated,  no  application  here.  It  follows  that  the  com- 
plaint must  be  dismissed,  with  costs.f 

*  These  cases  are  reported  in  a  Note  on  Enforcing  Attorney's  Lien, 
tnd  are  entitled  Eehoe  v.  MiUcr  ;  Deutsch  «.  Webb  ;  Quinnan  «.' 
Clapp  ;  and  RusseU  v.  Sometville. 

t  Shortly  after  the  fling  of  the  opinion  above  reported,  Mr.  Za- 
briskie,  the  attorney  for  whose  benefit  the  action  of  Kipp  «.  Rapp 
was  brought,  moved  at  special  term  chambers  of  the  city  court  of 
New  York  in  the  action  of  Eifpv.  McLean, — the  action  in  which  the 
undertaking  sued  on  in  Kipp  v.  Rapp  was  given  and  the  judgment 
for  costs  in  the  court  of  appeals  was  rendered, — to  set  aside  a  satis- 
faction of  said  judgment  executed  by  Parker,  Kipp's  assignee,  under 
which  said  judgment  had  been  canceled  of  record.  The  motion  was^ 
argued  before  Mr.  Justice  Hawbs,  who  granted  it,  filing  the  following 
memorandum  of  his  decision,  June  25, 1885: — ^*  The  decision  of  Chief 
Justice  MgAdam  is  to  the  effect  that  Zabriskie  is  in  every  sense  of 
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ZOELLER,  Appellant,  v.  RILEY,  as  Administra- 
trix, ETC.,  Respondent. 

CouBT  OF  Appeals,  March,  1885. 

§  191,  subd.  3. 

Amount  in  eontraverty, —  What  u,  in  action  not  on  contract. 

Tot  the  purpose  of  determinlDg  the  right  to  appeal  to  the  court  of 
appeals,  in  au  action  not  founded  on  contract,  the  sum  for  which 
the  complaint  demands  judgment  is  deemed  to  be  the  amount  of 
the  matter  in  controversy,  notwithstanding  that  the  proof  given 
upon  the  trial  showed  that  the  plaintifTs  damage  was  less. 

{Decided  March  24, 1885.) 

Motion  to  dismiss  appeal  from  a  jadgment  of  the 
general  term  of  the  city  court  of  Brooklyn,  affirming 
a  jadgment  of  the  trial  term  of  said  court  dismissing 
the  plaintiff's  complaint. 

This  action  was  brought  to  recover  damages  for  the 
alleged  conversion  by  the  defendant  of  a  carriage 
belonging  to  the  plaintiff.  The  complaint  alleged  that 
the  carriage  in  question  was  worth  $500,  and  demanded 
judgment  for  that  sum,  but  the  evidence  given  on  trial 
was  that  it  was  worth  about  $300.  The  complaint  was 
dismissed  at  trial  term  and  the  judgment  thereupon 

the  term  the  legal  and  equitable  owner  of  the  judgment.  The 
Assignment  from  Eipp  to  Parker  took  place  after  the  employment 
of  Zabriskie,  and  so  long  as  he  remained  the  attorney  of  record,  his 
rights  will  be  protected.  The  decision  referred  to  expressly  holds 
that  the  judgment  for  costs  belongs  to  Zabriskie,  and  that  he  must 
bring  the  action  in  his  own  name,  and  holds  nothing  else  for  all  the 
purposes  of  this  motion.  The  remedy  now  invoked  by  bim  is  clearly 
correct  (see  Foreman  0.  Edwards,  14  ir.  T.  WeMy  Dig.  908).  Motion 
granted;  no  costs. 
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entered  affirmed  by  the  general  term.  The  plaintiiS 
appealed  to  the  conrt  of  appeals,  and  the  defendant 
made  this  motion,  claiming  that  as  the  proof  showed 
the  amount  of  damage  sustained  by  the  plaintiff  to  be 
less  than  $600  the  judgment  was  not  therefore  appeal- 
able to  the  court  of  appeal?. 

ThoTnas  E.  Pearsall  {Morris  <6  Pearsallj  attorn- 
eys), for  the  respondent  and  motion. 

James  D.  BeU  {Bailey  &  Bell;  attorneys),  for  the 
appellant,  opposed. 

Per  Curiam. — ^This  action  is  not  founded  upon 
contract,  and  hence  the  sum  for  which  the  complaint 
demands  judgment  is  deemed  to  be  the  amount  of  the 
matter  in  controversy  within  the  meaning  of  section 
191  of  the  Code. 

Here  the  complaint  demands  judgment  for  $500. 
It  matters  not  that  proof  given  upon  the  trial  shows 
that  the  plaintiff's  damages  were  less.  If  he  can  suc- 
ceed upon  his  appeal,  upon  a  new  trial  it  will  be  open 
to  him  to  show  that  this  property  was  worth  $600,  or 
more  if  he  can. 

The  motion  must  be  denied,  with  $10  costs. 

All  concurred. 
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RITTERMAN  v.  ROPES. 
N.  T.  Superior  Court,  Special  Term,  April,  1885. 

§§  549,  1487. 

Sxecution  againU  the  penm.—When  may  bs  isitied  in  aetian/or  negU- 

genee. 

Ad  execution  may  be  issued  against  the  person  of  a  defendant  upon 
a  judgment  for  damages  for  a  personal  injury  received  by  the 
plaintiff  through  the  negligence  of  the  defendant. 

{Decided  April  18,  1885.) 

Motion  by  defendant  to  set  aside  an  execution 
issued  against  his  person. 

The  defendant  having,  been  arrested  on  an  execu- 
tion against  his  person  issued  on  a  judgment  recovered 
against  him  for  damages  for  personal  injuries  result- 
ing from  his  negligence,  made  this  motion. 

Tritax,  J.— Section  1487  of  the  Code  of  Civil  Pro- 
cedure authorizes  issuing  an  execution  against  the 
person  of  the  judgment  debtor  when  the  plaintiff's 
right  to  arrest  the  defendant  depends  upon  the  nature 
of  the  action.  One  of  the  cases  in  which  the  right  to 
arrest  depends  on  the  nature  of  the  action  is  where  the 
action  is  brought  to  recover  damages  for  personal  injury 
(§  549).  In  this  case,  the  person  of  the  plaintiff  was 
injured  through  the  negligence  of  the  defendant,  who 
has  been  arrested  on  an  execution  against  the  i>er8on* 
This  execution  he  moves  to  set  aside,  on  the  ground 
that  the  words  **  personal  injury, "  in  section  549  as  de- 
fined by  section  3343,  mean  only  libel,  slander,  crim- 
inal conversation,  seduction,  malicious  prosecution, 
assault,*  battery,  false  imprisonment,  or  other  actiona- 
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ble  injury  of  like  nature  to  the  person  of  the  plaintiff, 
or  of  another ;  that  is,  that  the  defendant  can  be  arrested 
only  when  the  injury  is  willful.  This  construction  is 
opposed  to  the  authorities  (Haines  v.  Jeroloman,  2 
McGariy  Civ.  Pro.  196 ;  Keeler  v.  Clark,  18  Ahh.  Pr. 
154,  196 ;  Miller  v.  Scherder,  2  N.  T.  262),  and  is  not 
warranted  by  the  Code ;  for  section  653  of  the  Code  of 
Civil  Pro.  provides  that  '*  a  woman  cannot  be  arrested 
except  .  .  .  for  a  willful  injury  to  person,  character  or 
property.*'  In  other  words,  a  man  may  be  arrested  for 
any  injury  to  the  person  of  another,  while  a  woman 
can  only  be  arrested  for  a  willful  injury  to  the  person 
of  another.  If  the  construction  contended  for  by  the 
defendant  were  the  right  one,  section  663  would  be 
unnecessary.  The  motion  to  vacate  the  order  of  arrest 
is  denied,  with  costs. 


WUNNENBERG,  Appellant,  v.  GEARTY,  et  al., 
Respondents. 

SuPBEME    Court,    Second   Department,   General 
Term,  May,  1885. 

§§438,439. 

Benice  by  pMieathn, — When  affidavit  to  obtain  order  f  or ^  sufficient. 

Where  an  order  for  service  of  the  sammons  in  an  action,  on  certain 
defendants  was  granted  on  affidavits  stating  that  said  defendants 
resided  in  Ireland,  and  an  affidavit  of  a  person  to  whom  the  sum- 
mons had  been  delivered  for  service,  that  '*  he  was  directed  by  the 
plaintiJS's  attorneys  to  serve  the  summons  herein  on  the  defendants 
herein,  and  for  that  purpose  received  copies  of  said  summons/'  and 
''  that  the  plaintiff  has  been  unable,  with  due  diligence,  to  make 
personal  service  of  the  summons  herein  on ''  such  defendants  **  or 
either  of  them,  and  that  deponent  cannot,  after  due  diligence,  serve 
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t^e  same  upon  said  defendants  or  either  of  therein/'  and  there  was 
a  verified  complaint  showing  a  sufficient  cause  of  action, —^^2(2, 
that  the  order  was  properly  granted ;  that  the  Code  does  not  require 
extreme  diligence  or  extraordinary  exertion  to  serve  the  complaint, 
but  only  proper  suitable  diligence  according  to  the  circumstances. 

Kennedy  «>.  Life  Ins.  Co.  (^^Hun,  85),  Carleton  v,  Carleton  (85  JVl  T. 
318),  distinguished. 

[Decided  May  12,  1885.) 

Appeal  from  order  denying  motion  to  compel  pur- 
chaser at  sale  under  foreclosure  of  mortgage  on  real 
property  to  complete  his  purchase. 

The  facts  are  stated  in  the  opinion. 

Boardman  &  Boardman^  for  plaintiff-appellant. 

John  F.  BullwinJcle^  for  purchaser,  respondent. 

Dykman,  J. — This  is  an  action  for  the  foreclosure 
of  a  mortgage.  A  sale  of  the  property  has  been  made 
under  the  judgment  to  George  Malcolm,  who  refuses 
to  complete  his  purchase.  His  refusal  was  based  on 
the  insufficiency  of  the  affidavits  on  which  was  founded 
an  order  for  the  service  of  the  summons  by  publication 
on  certain  defendants  in  the  action. 

The  specific  objection  to  the  affidavits  is  that  they 
do  not  show  that  the  plaintiff  was  unable,  with  due 
diligence,  to  make  personal  service  of  the  summons. 

A  motion  was  made  to  compel  the  completion  of  the 
purchase,  which  was  denied,  and  the  case  comes  to  us 
on  appeal  from  that  order. 

The  material  portion  of  the  affidavits  on  which  the 
order  for  service  by  publication  was  made  are  as 
follows : 

One  of  the  attorneys  for  the  plaintiff  says  in  his 
affidavit,  ''  that  since  the  commencement  of  this  action 
he  has  made  and  caused  to  be  made  inquiries  as  to  the 
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residence  of  the  said  defendants,  and  that  he  has 
examined  documentary  evidence  as  to'  their  names, 
ages  and  residences ;  .  .  .  .  that  said  defendants 
Elizabeth  Boylan,  Catharine  Boylan  and  John  Boylan 
are  each  non-residents  of  the  state  of  New  York,  and 
that  said  defendants  each  reside  at  Bally  bag,  county 
Monaghan,  Ireland ;  that  the  said  defendant  Elizabeth 
Boylan  is  of  full  age,  and  that  the  defendants  Catharine 
Boylan  and  John  Boylan  are  each  infants  over  the  age 
of  fourteen  years.  Deponent  further  says  that  as  he  is 
informed  and  believes  the  summons  herein,  cannot 
after  due  diligence,  be  served  on  said  defendants  oi 
either  of  them,  and  that  it  is  necessary  to  serve  the 
summons  on  them  by  due  publication  thereof." 

The  persons  named  in  this  affidavit  are  the  defend- 
ants who  were  served  by  publication. 

There  was  also  presented  at  the  same  time  an  affi- 
davit of  John  E.  Burke,  who  swears  therein  that  **he 
was  directed  by  the  plaintiff's  attorneys  to  serve  the 
summons  herein  on  the  defendants  herein  and  for  that 
purpose  received  copies  of  said  summons ;  .  .  . 
that  deponent  has  served  said  summons  upon  a  number 
of  the  defendants  herein ;  .  .  .  that  the  plaintiff 
has  been  unable  with  due  diligence  to  make  personal 
service  of  the  summons  herein  on  the  defendants 
Elizabeth  Boylan,  Catharine  Boylan  and  John  Boylan 
or  either  of  them,  and  that  deponent  cannot,  after  due 
diligence  serve  the  same  upon  said  defendants,  or 
either  of  them." 

'^  Deponent  further  says  that  said  defendants  Eliza- 
beth Boylan,  Catharine  Boylan  and  John  Boylan  are 
non-residents  of  the  State  of  New  York,  and  that  they 
each  reside  at  Bally  bag,  county  Monaghan,  Ireland." 

There  was  also  a  verified  complaint  showing  a  suf- 
ficient cause  of  action. 

The  sufficiency  of  these  affidavits  must  be  tested  by 
the  requirements  of  the  Code  of  Civil  Procedure. 
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Section  438  provides  that  an  order  directing  the 
service  of  a  sammons  upon  a  defendant  without  the 
State  or  by  publication  may  be  made  where  the  de- 
fendant to  be  served,  being  a  natural  person,  is  not  a 
resident  of  the  State. 

Section  439  requires  the  order  to  be  founded  npon 
a  verified  complaint,  showing  a  sufficient  cause  of 
action  against  the  defendant  to  be  served,  and  proof 
by  affidavit  of  the  additional  facts  required  by  the  last 
section,  and  also,  where  the  application  is  made,  as  it 
was  here,  upon  the  ground  that  the  defendant  is  not  a 
resident  of  the  State,  that  the  plaintiff  has  been  or 
will  be  unable  with  due  diligence  to  make  personal 
service  of  the  summons. 

Thus  it  appears  that  in  the  case  of  a  non-resident 
defendant,  these  sections  require  a  verified  complaint 
containing  a  cause  of  action  against  the  defendant  to 
be  served,  proof  by  affidavit  of  the  non-residence,  and 
that  the  plaintiff  has  been  or  will  be  unable  with  due 
diligence  to  make  personal  service. 

In  the  case  before  us,  there  was  furnished  to  the 
judge  who  made  the  order  a  verified  complaint  as 
required,  and  positive  proof  by  affidavit  that  all  the 
defendants  to  be  served  by  publication  resided  in  Ire- 
land. -> 

In  addition  to  that,  he  had  positive  proof  that  the 
attorneys  for  the  plaintiff  delivered  copies  of  the  sum- 
mons to  John  Burke,  with  directions  to  serve  them, 
and  thus  he  had  proof  of  some  exertion  and  diligence 
to  make  a  personal  service ;  also  he  had  proof,  by  the 
affidavit  of  one  of  the  attorneys  for  the  plaintiff,  that 
he  was  informed  and  believed  that  the  summons  could 
not  after  due  diligence  be  served  on  the  defendants, 
and  this  was  supplemented  by  the  affidavit  of  Burke, 
who  was  charged  with  the  duty  of  making  the  service, 
that  he  had  served  the  summons  on  a  number  of  the 
defendants,   bat  that  lie  had  been  unable  with  doe 
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diligence  to  make  personal  service  on  the  three  defend- 
ants named,  and  he  also  proved  the  non-residence  of 
those  defendants. 

If  these  statutory  provisions  are  to  receive  a  prac- 
tical construction,  they  have  been  satisfied  in  this  case. 

They  do  not  require  extreme  diligence  or  extraor- 
dinary exertion.  They  only  require  proper  suitable 
diligence,  such  as  the  circumstances  require.  And 
ivhat  was  required  in  this  case? 

After  it  was  ascertained  that  the  defendants  to  be 
served  resided  in  Ireland,  the  strong  natural  presump- 
tion arose  that  they  were  there,  and  could  not  be  found 
in  this  State.  Still,  the  efforts  to  make  personal  service 
did  noc  cease,  and  a  competent  person  was  charged 
with  the  duty  of  finding  all  the  defendants  and  mak- 
ing personal  service.  He  received  the  summons,  and 
commenced  the  performances  of  his  duty,  and  found  a 
number  of  the  persons  to  be  served,  but  was  unable 
after  due  diligence  to  find  the  three  defendants  named. 
Was  not  this  reasonable  diligence  ?  Did  the  circum- 
stances of  the  case  require  more  i  If  so,  what  morel 
No  diligence  could  result  in  personal  service  within 
State,  for  the  persons  to  be  served  were  in  Ireland. 
An  effort  was  made  to  serve  all  the  defendants  persoii- 
ally  within  this  State,  and  in  view  of  the  non-residence 
of  the  defendants  in  question,  that  attempt  amounted 
to  due  diligence,  and  was  all  that  could  be  required. 

These  defendants  resided  in  Ireland,  and  while  that 
fact  did  not  dispense  with  the  necessity  for  some  effort 
to  make  personal  service  in  this  State,  yet  it  does 
assist  in  the  solution  of  the  question  of  due  diligence ; 
and  under  all  the  circumstances  of  this  case  we  con- 
clude that  the  order  of  publication  was  founded  on 
proof  sufficient  to  sustain  its  validity. 

We  cannot  overlook  the  fact  that  objection  to  this 
order  of  publication  is  technical,  and  that  title  to  real 
estate  depends  upon  the  validity  of  this  judgment, 
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nor  to  that  other  important  fact  that  ample  and  liberal 
provision  is  made  by  section  44fi  of  the  Code  to  open 
the  judgment  for  defendants  served  by  publication 
and  permit  them  to  defend  even  seven  years  after  the 
filing  of  the  judgment  roll. 

Such  are  our  conclusions,  based  on  the  peculiar 
features  of  this  ease,  and  although  we  have  examined 
all  the  cases,  we  find  ourselves  antagonistic  to  no 
decision  on  the  subject.  The  statutes  in  question  have 
received  practically  the  same  construction  in  all  the 
cases,  although  the  orders  have  sometimes  been  held 
invalid  by  reason  of  the  insufficiency  of  the  proof  on 
which  they  were  founded. 

In  the  case  of  Kennedy  ^?.  Life  Ins.  Co.  (32  Hun^  35), 
no  fact  was  stated  in  the  affidavit  from  which  it  could 
even  be  inferred  that  an  attempt  had  been  made  to 
serve  the  defendants  personally  within  this  State,  and 
it  was  held  to  be  insufficient. 

In  the  case  of  Carleton  p.  Carleton  (86  N.  Y.  313), 
the  affidavit  simply  stated  that  "  the  defendant  has  not 
resided  within  the  State  of  New  York  since  March, 
1877,  and  deponent  is  informed  and  believes  that  de- 
fendant is  now  a  resident  of  San  Francisco,  California." 
There  was  no  allegation  in  the  affidavit  that  the 
summons  had  been  placed  for  service,  or  that  any  effort 
had  been  made  to  accomplish  personal  service  within 
the  State,  and  it  was  held  insufficient. 

So  we  are  in  conflict  with  no  decision,  and  we 
believe  our  construction  to  be  reasonable  and  the  only 
one  under  which  these  statutes  could  be  operated  in 
actual  practice. 

The  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to 
compel  the  purchaser  to  complete  his  purchase  should 
be  granted,  with  ten  dollars  costs. 

Babnakd  and  Pbatt,  JJ.,  concurred. 
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In  be  martin. 

Supreme  Court,  Third  Department,Ulster  County, 
Special  Term,  March,  1885. 

§  3271. 

Security  for  costs. — When  court  cannot  require  person  suing  in  name  oj 

Of>erseers  of  the  poor  to  give. — Jurisdiction  of  supreme 

court  to  order  in  action  in  justice's  court, 

A  person  suing  in  the  name  of  the  overseers  of  the  poor  for  a  penalty 
imposed  for  a  violation  of  an  excise  law  cannot  be  required  to  give 
security  for  costs  under  section  8271  of  the  Code. 

Sharp  V.  Fancher  (29  Eun^  198),  questioned  and  not  followed. 

The  supreme  court  cannot  obtain  jurisdiction  of  a  motion  to  require 
the  plaintiff  in  an  action  pending  in  a  justice's  court  to  give  secur- 
ity for  costs. 

(Decided  March  14,  1885.) 

Application  to  compel  one  Luzerne  J.  Smalling, 
who  is  prosecuting  the  petitioner  before  a  justice  of 
the  peace  of  the  town  of  Windham,  Greene  county,  in 
the  name  of  the  overseers  of  the  poor  of  such  town,  for 
violations  of  the  excise  law,  to  give  security  for  costs, 

The  facts  appear  in  the  opinion. 

D.  H.  Daily ^  for  the  motion. 

Oideon  Hill^  opposed. 

Westbrook,  J.— Chapter  628  of  the  laws  of  1857, 
as  amended  by  chapter  820  of  the  laws  of  1873  (3  R.  8. 
7th  edition,  1985,  §  30),  and  which  is  the  act  to  regulate 
the  sale  of  intoxicating  drinks,  provides,  '*  In  case  the 
parties  or  persons  whose  duty  it  is  to  prosecute  for 
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any  penalty  imposed  for  any  violation  of  the  provis- 
ions of  this  act  shall,  for  the  period  of  ten  days  aftei 
complaint  to  them  that  any  person  has  incurred  such 
penalty,  accompanied  with  reasonable  proof  of  the 
same,  neglect  or  refuse  to  prosecute  for  such  penalty, 
any  other  person  may  prosecute  therefor,  in  the  name 
of  the  overseers  of  the  poor  of  the  town  in  which  such 
alleged  penalty  was  incurred,  and  in  the  manner  pro- 
vided by  section  22  of  this  act  as  the  same  is  amended 
by  section  1  of  this  chapter." 

One  LuzeruQ  J.  Smalling  has  commenced  an  action 
under  the  clause  quoted  against  the  petitioner,  Horatio 
A.  Martin,  to  recover  penalties  for  alleged  violations  of 
the  excise  law  in  the  name  of  the  overseers  of  the  poor 
of  the  town  of  Windham  before  a  justice  of  the  peace 
of  such  town. 

The  defendant  in  such  action  by  petition  asks  that 
said  Smalling  may  be  compelled  to  give  security  for 
the  costs  of  such  action. 

The  motion  should  be  denied,  for  the  following 
reasons : 

First.  Notwithstanding  the  decision  of  the  gen- 
eral term  in  this  department  in  Sharp  v.  Fancher  (29 
SuTij  193),  I  should  be  exceedingly  loath  to  hold  that 
section  3271  of  the  Code  of  Civil  Procedure  applies  to 
a  person  who  prosecutes  to  recover  penalties  in  the 
name  of  the  overseers  of  the  poor  incurred  by  violation 
of  the  excise  act.  That  section  authorizes  the  court  in 
its  discretion  to  "  require  i\ie  plaintiff  to  give  security 
for  costs  "  ''  in  an  action  brought  by  or  against  ...  a 
person  expressly  authorized  by  statute  to  sue^  or  to  he 
STied.^^  It  is  true,  the  court  in  the  case  mentioned, 
which  was  an  action  similar  in  all  respects  to  the  one 
now  sought  to  be  restrained,  say  that  the  section  re- 
ferred to  does  cover  an  action  of  this  character,  because 
it  '*  could  not  be  brought  except  by  the  express 
authority  of  the  statute  ;"  but  the  reason  is  based  upon 
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a  part,  and  not  npon  all  the  words  of  the  section.  It 
will  not  be  disputed  that  a  statute  gives  the  action, 
and  that  there  is  "no  common  law  liability"  apart 
from  such  statute ;  but  in  the  case  referred  to,  and  also 
in  this,  there  neither  was,  nor  is  a  motion  to  ''  require 
the  plaintiff  to  give  security  for  costs,"  as  provided  by 
the  section  of  the  Code  already  quoted.  The  decision 
in  the  reported  case  was,  as  this  is,  upon  a  motion  by 
the  defendant  in  an  action  to  compel  a  person  author- 
ized to  sue  in  the  name  of  the  plaintiffs  to  give  security 
for  costs.  For  that  relief  in  such  an  action  no  provis- 
ion is  made  by  the  section.  It  simply  provides  that, 
*'In  an  action  brought  hy  or  against  .  .  .  a  person  exr 
pressly  authorized  by  statute  to  sue^  or  to  he  sued  .  . . 
the  court  may  in  its  discretion  require  the  plaintiff  to 
give  security  for  costs."  This  language  would  certainly 
seem  to  be  unmistakable.  A  statute  which  authorizes 
a  person  "  to  sue  or  to  be  sued^^^  confers  only  author- 
ity to  become  plaintiff  or  defendant  in  an  action,  and 
gives  no  right  to  bring  suit  in  the  name  of  another, 
and  the  power  to  require  *'  the  plaintiff  ^^  in  an  action 
"  to  give  security  for  costs  "  does  not  reach  the  case  of 
an  individual  who  is  authorized  not  to  become  a  plaint- 
iff,— /.  e.,  ''to  sue," — ^but  to  prosecute  in  the  names 
of  certain  officers  for  penalties  given  to  such  officers, 
and  for  which  such  officers  have  neglected  to  prosecute ; 
and  lastly,  the  provision  in  the  excise  act  which  author- 
izes municipal  officers  to  sue  in  their  official  capacity 
and  by  their  official  titles,  is  not  a  statute  conferring 
upon  ''a  person^^  the  right  to  sue — which  it  must  be, 
if  section  3271  of  the  Code  is  to  be  made  applicable  to 
them.  In  such  an  action,  in  which  the  municipality  is 
liable  for  costs,  any  requirement  compelling  the  officer 
to  give  security  for  costs  would  be  worse  than  useless, 
because  it  would  be  a  hindrance  to  the  discharge  of 
official  duty. 

It  is  also  difficult  to  say,  even  though  this  motion 
Vol.  Vn.— 26 
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was  made  in  behalf  of  the  overseers  of  the  poor,  upon 
what  principle  a  court  can  require  a  party,  who  is 
using  the  name  of  the  overseers  of  the  poor  as  plaint- 
iffs precisely  as  a  statute  authorizes,  to  give  security 
for  costs.  The  statute  giving  the  right  thus  to  prose- 
cute has  imposed  no  such  restriction,  and  because  it 
has  not,  ^^  it  would  seem  to  follow,"  as  Daniels,  J., 
said,  in  Commissioners  of  Excise  v.  McOrath  (27  Hurij 
425),  ^'  that  he  could  not  be  required  to  give  security 
for  costs." 

The  views  just  stated  are  submitted  to  the  general 
term  if  the  question  shall  there  be  again  presented^ 
If  this  motion  involved  no  other  question  than  that 
which  has  been  discussed,  the  decision  in  Sharp  v^ 
Fancher  would  probably  control  my  action,  although, 
for  the  reasons  given,  it  seems  to  me  to  be  erro- 
neous. 

Second.  The  action  in  which  the  order  is  sought, 
is  pending  in  a  justice's  court,  and  this  court  can  not 
obtain  jurisdiction  to  make  any  order  in  that  action 
by  a  mere  notice  of  motion.  It  is  true  that  this  court 
can,  where  it  has  jurisdiction  over  parties  by  an  action 
duly  brought  therein,  under  section  818  of  the  Code  of 
Civil  Procedure,  **  by  order  remove  to  itself  "  an  action 
'Spending  in  another  court,"  and  may  ''consolidate" 
that  pending  in  another  court  ''with  that  in  the 
supreme  court,"  but  a  party  to  an  action  pending  in 
justice's  court  cannot  make  a  motion  in  the  supreme 
court  to  control  the  procedure  in  such  action,  any 
more  than  a  party  to  a  suit  in  any  court  of  record 
other  than  the  supreme  court  can  jnake  a  motion  in 
the  latter  to  control  the  practice  in  the  former. 

Third.  The  defendant  does  not  need  the  security 
for  costs  which  he  seeks.  He  has  re9ponsible  parties 
to  the  record  as  plaintiffs,  who  are  liable  to  him  for 
costs  if  the  action  fails  ;  and  the  opposing  affidavits 
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show  that  the  party  prosecnting  in  the  name  of  the 
overseers  is  pecaniarily  responsible. 

The    motion  must    be   denied,   with  ten    dollars 
costs. 


PLACE,  Appellant,  v.  RILEY,  Respondent. 
WHITTAKER  &  WILLIS,  Appellants. 

Court  of  Appeals,  January,  1886. 
§  1370,  subd.  2. 

Execution" Against   what   property  issued   uihen  attachment 

lened  in  action  against  resident  of  state —  When  toid — 

^Iffect  of  sale  under  void  execution. 

Where  an  attach  men  t,  issued  on  the  ground  that  the  defendant,  a 
resident  of  the  state,  had  departed  therefrom,  with  intent  to  de- 
fraud his  creditors  or  to  avoid  the  service  of  a  summons,  or  kept 
himself  concealed  with  like  intent,  has  been  levied  by  the  sherifif, 
the  executioi^  issued  on  the  judgment  recovered  in  the  action 
should  direct  the  sheriff  tn  satisfy  it  out  of  the  judgment  debtor's 
personal  property,  both  attached  and  unattached,  before  proceed- 
ing against  his  real  property  ;  and  where,  in  such  a  case,  the  execu- 
tion commands  the  sheriff  to  collect  the  judgment  out  of  the 
attached  personal  property  of  the  judgment  debtor,  and  if  that  is 
insufficient,  out  of  his  attached  real  property,  it  and  a  sale  there- 
under is  void. 

While  the  title  of  a  purchaser  in  good  faith  of  property  sold  on 
execution  is  not  affected  by  mere  irregularities  in  the  process,  no 
title  can  be  acquired  under  a  void  execution;  and  the  position  of  a 
bona  fide  purchaser  under  a  void  process  is  no  better  as  against  the 
real  owner  of  the  property  than  that  of  one  who  purchased  with 
full  knowledge  of  its  invalidity. 

Place  n.  Riley  (4  K  F.  Cio,  Pro,  894),  affirmed. 

(Decided  January  20,  1885.) 
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Appeal  from  order  of  general  term  of  supreme 
court,  second  department,  reversing  order  of  special 
term. 

Reported  below,  4  N.  T.  Civ.  Pro.  394. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Josiah  T.  MareaUj  for  appellants. 

Oeorge  S.  Billings^  for  respondents. 

Andrews,  J. — The  defendant  Riley,  upon  being 
allowed  to  come  in  and  defend  under  section  445  of 
the  Code,  succeeded  in  his  defense,  and  this  motion 
was  subsequently  made  to  set  aside  the  sale  of  his 
real  estate,  under  the  execution  on  the  original  judg- 
ment, which  was  vacated  by  the  subsequent  proceed- 
ings. The  jurisdiction  of  the  court  to  grant  the  order 
for  the  service  of  the  summons  in  the  action  by  publi- 
cation, and  to  issue  the  warrant  of  attachment,  is  not 
questioned.  The  court  in  both  cases  proceeded  upon 
proof  that  the  defendant  Riley  was  a  resident  of  the 
State  of  New  York,  and  had  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoM  the  service 
of  a  summons,  or  kept  himself  concealed  with  like 
intent.  The  judgment  and  attachment  were,  there- 
fore, in  all  respects,  regular,  and  justified  the  issuing 
of  an  execution  against  the  property  of  the  defendant. 
But  the  statute  prescribes  the  form  of  the  execution 
where  a  warrant  of  attachment  has  been  issued,  and 
levied  by  the  sheriflp  {Code  Civ.  Pro.  §  1370).  The 
execution  issued  did  not  conform  to  the  statute.  It 
commanded  the  sheriff  to  collect  the  judgment  out  of 
the  attached  personal  i3roperty  of  the  judgment  debtor, 
and,  if  that  was  insufficient,  out  of  his  attached'  real 
property,  whereas,  the  case  was  one  under  the  second 
subdivision  of  section  1370,  by  which  the  execution 
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must  go,  first,  against  the  attached  personal  property, 
second,  against  the  other  personal  property  of  the 
judgment  debtor,  and  lastly  against  the  attached  real 
property. 

We  are  of  opinion  that  the  execution  for  this 
reason  was  void.  The  statute  is  peremptory  that 
executions  in  the  cases  specified  *'must  require"  the 
sheriff  to  satisfy  the  judgment  in  the  way  pointed  out. 
Th3  evident  intention  of  the  second  subdivision  of  the 
section  was  to  prevent  resort  to  the  real  estate  of  an 
absconding  or  concealed  debtor,  resident  here,  for  the 
saitisfaction  of  a  judgment  obtained  in  an  action  in 
which  an  attachment  had  been  issued  and  levied  upon 
his  real  estate,  until  after  the  remedy  against  his  per- 
sonal property,  both  attached  and  unattached,  had 
been  exhausted.  This  is  in  accordance  with  the 
general  policy  of  the  law,  founded  upon  reasons,  less 
forcible,  perhaps,  now  than  formerly,  but  which  it  is, 
nevertheless,  the  province  of  the  legislature  to  preserve. 
It  is  well  settled  that  the  title  of  a  purchaser  in  good 
faith  of  property  sold  on  execution,  is  not  affected  by 
mere  irregularities  in  the  process.  But  under  a  void 
process,  no  title  can  be  acquired,  and  the  position  of 
a  bona  fide  purchaser  under  a  void  process  is  no  better 
as  against  the  real  owner  of  the  property  than  that  of 
one  who  purchased  with  full  knowledge  of  its  in- 
validity (Wood  V.  Colvin,  2  Bill,  666).  In  this  case, 
moreover,  the  purchaser  and  his  grantees  were  put 
upon  inquiry  as  to  the  validity  of  the  execution.  The 
execution  described  the  judgment,  and  directed  the 
sheriff  to  satisfy  it  out  of  the  personal  property 
attached,  &c.  The  attachment  recited  the  ground 
upon  which  it  was  issued.  An  examination  of  the 
records  would  have  disclosed  the  fact  that  the  execu- 
tion did  not  conform  to  the  statute.  The  claim  that 
there  was  in  fact  no  personal  property  belonging  to 
the  defendant  in  the  execution,  out  of  which  it  could 
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be  collected,  is  controverted.  Bat  if  established,  we 
are  of  opinion  that  the  circumstance  was  immaterial. 
The  invalidity  of  the  process  cannot  depend  upon  the 
fact  whether  the  execution  could  have  been  collected 
out  of  personal  property.  Tlie  law  prescribes  the 
form  of  the  execution,  and  it  would  be  extremely 
dangerous  to  make  the  validity  of  an  execution  which 
omits  a  material  provision  for  the  benefit  of  the  de- 
fendant, to  depend  upon  an  inquiry  whether  any 
actual  injury  resulted  from  the  omission.  The  present 
case,  though  less  striking,  is  in  principle  the  same  as 
if  an  execution  upon  an  ordinary  judgment  in  per- 
sonam directed  its  collection  oUt  of  the  real  property 
of  the  defendant,  omitting  all  reference  to  personal 
property.  The  case  is  a  hard  one  for  the  purchasers, 
but  we  see  no  answer  to  the  motion  to  set  aside  the 
sale.  / 

The  order  should  be  affirmed. 

All  concur. 


THE    PEOPLE   ex   rel.    MARTIN  v.   WALTERS, 
Sheriff  of  Greene  Co. 

Supreme  Court, Third  Department, Ulster  County, 
Special  Term,  April,  1885. 

§§  1897,  2032,  2034. 

Eabtea  eorptu. —  WTim  imprisonment  under  judgment  may  not  he  it^ 

quired  into  upon   return  of, — Action  ffir  penalty — Proof  of 

ierviee  of  indorsement  on  eummons. 

s 

A  person  imprisoned  by  yirtue  of  a  final  judgment  or  decree  will  not 
be  discharged  upon  Jiaheas  corpus  where  the  tribunal  which  rendered 
the  judgment,  or  made  the  decree,  was  competent,  by  reason  of  its 
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civil  or  criminal  jurisdiction,  to  render  the  judgment  by  virtue  of 
which  the  imprisonment  wns  inflicted,  and  the  jurisdiction  of  the 
court  or  justice  over  the  subject  matter  for  which  the  judgment 
was  rendered,  and  of  the  i)cr80u  against  whom  it  was  rendered, 
cannot  be  inquired  into.['] 

An  inquiry  on  the  return  of  a  writ  of  habeas  eorpvs^  to  secure  the  dis- 
charge of  a  person  imprisoned  under  a  judgment,  for  a  penalty  for 
violation  of  the  excise  laws,  as  to  whether  or  not  the  justice  who 
assumed  to  render  the  judgment  had  sufficient  proof  before  him  of 
the  delivery  to  the  defendant  of  a  copy  of  the  summons  with  the 
indorsement  thereon  required  by  law,  or  whether  or  not  he  lost 
jurisdiction  of  the  cause  by  an  improper  adjournment,  or  whether 
or  not  the  costs  were  excessive,  the  justice  having  power  under 
certain  circumstances  to  render  judgment  for  the  amount  imposed, 
would  be  an  inquiry  into  the  legality  of  the  judgment,  such  as  is 
prohibited  by  section  2032  of  the  Code  of  Civil  Procedure. ["] 

It  uem9y  that  proof  of  the  service  of  the  summons  in  an  action  to  re> 
cover  a  penalty  or  forfeiture,  is  not  proof  that  the  summons  served 
had  indorsed  upon  it  a  general  reference  to  the  statute  under  which 
the  action  wos  brought,  as  required  by  section  1897  of  the  Code  of 
Civil  Procedure,  notwithstanding  the  original  summons  had  such 
indorsement  upon  it.[i] 

{Decided  Apnl,  1885.) 

Proceeding  by  habeas  corpus  to  relieve  the  relator 
from  imprisonment. 

The  opinion  states  sufficient  facts. 

2).  H.  Daley,  for  relator  and  application. 

Oideon  Hill,  for  the  sheriflp,  opposed. 

Westbrook,  J. — The  return  of  the  sheriff  of 
Greene  county  to  the  writ  of  Tiaheas  corpus  which 
issued  upon  the  petition  of  the  relator,  shows  that  the 
latter  is  held  in  custody  by  the  former  under  an  ex- 
ecution issued  by  John  B.  Hageman,  a  justice  of  the 
peace  of  the  town  of  Windham,  in  the  county  of 
Greene,  upon  a  judgment  recovered  against  the  relator 
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before  him,  on  March  27,  1885,  for  $100  damages,  and 
$80.45  costs  of  suit  in  favor  of  Alexander  Sbnltz  and 
Rnssell  Steele,  as  overseers  of  the  poor  of  the  town  of 
Windham,  for  violations  of  the  excise  law. 

The  relator  insists  that  he  is  entitled  to  his  dis- 
charge, because  the  justice  had  no  jurisdiction  to 
render  the  judgment  upon  which  the  execution  issued, 
for  three  reasons,  to- wit : 

Ist.  The  justice  had  no  proof  that  the  copy  of  the 
summons  delivered  to  the  relator  had  indorsed  upon 
it  a  general  reference  to  the  statute  under  which  the 
action  was  brought,  as  required  by  section  1897  of  the 
Code  of  Civil  Procedure. 

2d.  By  an  irregular  adjournment  the  justice  lost 
jurisdiction  of  the  cause  ;  and, 

3d.  The  costs  were  in  excess  of  those  for  which  he 
had  power  to  render  judgment. 

It  cannot  be  denied  that  there  are  grave  questions 
to  be  passed  upon  by  a  court  which  has  power  to  re- 
view the  judgment  rendered  against  the  relator. 
[*]  The  return-  of  the  constable  upon  the  summons 
did  not  show  that  the  copy  thereof  delivered  to 
the  defendant  (a  copy  summons  must  now  be  delivered 
to  make  the  service  of  the  summons  valid,  Code  Civ. 
Pro.  §  2878),  was  indorsed  as  the  statute  required 
(§  1897).  Formerly,  when  the  indorsement  was  re- 
quired to  be  made  upon  the  summons  itself,  it  might 
possibly  be  argued  that  the  indorsement  was  a  part  of 
the  summons,  and,  therefore,  proof  of  the  service  of 
the  summons  itself,  upon  which  the  Indorsement 
appeared,  was  proof  of  the  service  of  the  notice  as 
well.  The  argument,  however,  is  inapplicable  to  the 
present  statute.  The  indorsement  now  forms  no  part 
of  the  summons,  and  need  not  appear  thereon,  but  it 
must  appear  on  the  copy  delivered  to  the  defendant 
as  a  notice  for  what  cause  he  is  sued.  It  consequently 
follows  that  proof  of  the  service  of  the  summons  only, 
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cannot,  and  does  not  show  that  the  copy  delivered 
contained  an  indorsement  required  to  be  upon  such 
copy  and  not  upon  the  original  process. 

It  is  not,  however,  my  intention  to  determine 
definitely  how  fatal  the  objections  now  urged  are  to 
the  judgment  which  the  justice  has  seen  fit  to 
[*]  render.  The  Code  of  Civil  Procedure,  which 
regulates  proceedings  upon  habeas  corpus^  has 
expressly  declared  (§  2032)  that  the  prisoner  must  be 
immediately  remanded  ''if  it  appears  that  he  is  de- 
tained in  custody  .  .  .  by  virtue  of  the  final  judgment 
or  decree  of  a  competent  tribunal  of  civil  or  criminal 
jurisdiction."  The  expression,  is  peculiar.  The  test 
is,  not  that  the  court  or  magistrate  should  have  had 
jurisdiction  of  the  subject  matter  for  which  the  judg- 
ment was  rendered,  and  of  the  person  of  the  party 
against  whom  it  was  rendered,  but  that  the  tribunal 
should  be  "competent,"  by  reason  of  its  ''civil  or 
criminal  jurisdiction,"  to  render  the  judgment,  by 
virtue  of  which  the  imprisonment  is  inflicted.  When 
the  judgment  is  one  which  the  court  undertaking  to 
render  it  ^^wpon  no  facts  wTiatever'^^  (People  v.  Kelly, 
32  Hun^  536,  638),  had  the  power  to  render,  then  the 
relief  can  be  had  by  habeas  corpus ;  but  where  the 
judgment  is  one  which,  ^^%tpon  proper  fads, ^^  might 
be  given  by  the  court  or  officer  who  has  undertaken  so 
to  do,  then  redress  must  be  sought  by  proceedings  in 
review  ot  the  judgment  (See  People  v,  Kelly,  just 
referred  to  ;  also  Matter  of  Donohue,  52  How.  Fr. 
251,  262,  258 ;  S.  C,  1  Abb.  N.  C.  1). 

The  construction  which  has  just  been  given  to 
section  2032  of  the  Code  of  Civil  Procedure,  is 
strengthened  by  section  2034,  which  forbids  '*  a  court 
or  judge,"  upon  the  return  of  the  writ,  to  "inquire 
into  the  legality  or  justice  of  any  Judgment^  decree  or 
final  order  specified"  in  section  2082.     It  needs  no 
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argument  to  show  that  an  inquiry  to  determine 
[•]    whether  or  not  the  justice,  who  assumed  to  render 

the  judgment  complained  of,  had  suflScient  proof 
before  hira  of  the  delivery  to  the  defendant  of  a  copy 
summons  with  the  necessary  indorsement  required  by 
law,  and  also,  whether  or  not  he  lost  jurisdiction  of 
the  cause  by  an  improper  adjournment,  and  lastly, 
whether  or  not  the  costs  were  excessive,  it  being  con- 
ceded, as  it  must  be,  that  under  certain  circumstances 
he  might  have  rendered  judgment  for  the  amount  he 
imposed,  would  be  an  iniquiry  into  the  *' legality  of 
the  judgment."  All  such  questions  must  be  presented 
by  appeal.  It  clearly  never  was  the  policy  of  the 
habeas  corpus  act  to  permit  any  such  inquiries  as  the 
relator  seeks  to  have  made.  The  adoption  of  the 
principle  would  tend  to  infinite  confusion  in  the  ad- 
ministration of  justice,  and  place  the  judgments  of 
our  highest  courts  for  summary  review  in  the  hands 
of  any  magistrate  who  is  empowered  to  issue  the  writ 
't)f  habeas  corpus  (Commonwealth  t>.  Lecky,  1  Waits 
iPa,\  66 ;  Peltin  t.  Pannengton,  2  Oreen,  312). 

For  the  reasons  which  have  been  given,  the  relator 
is  remanded  to  the  custody  of  the  sheriff,  and  the 
writ  dismissed. 
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JORDAN  ET  AL.  V.  RICHARDSON  et  al. 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  March,  1885. 

§636. 

Attachment — W?uU  is  not  sufficient  proof  of  non-existence  of  counter' 
claim. — Affidavit  made  by  attorney. 

Where  the  affidavit  to  procure  an  attachment  is  made  by  the  plaint- 
iff^s  attorney,  the  statement  that  the  plaintiff  is  entitled  to  recover 
a  certain  sum  therein  named  **  over  and  above  all  counter-claims 
known  to  the  plaintiff  "  must  of  necessity  be  upon  information  and 
belief,  [^]  and  unless  the  source  of  the  information  is  disclosed,  or 
the  circumstance  from  which  the  inference  may  be  drawn  is  stated, 
the  affidavit  is  not  sufficient.  ['] 

In  such  a  case  a  statement  that  the  affiant  '*  hasan  itemized  statement 
of  plaintiff's  said  account  in  his  possession  and  .  .  .  one  of  the  said 
defendants  had  admitted  to  deponent  that  said  claim  is  due  and 
unpaid,''  neither  established  nor  tended  to  establish  the  non- 
existence of  a  counter-claim  known  to  the  plaintiff.  [*] 

Cribben  v.  Schillinger  (30  Hun^  348),  followed.  [•] 

{Decided  March  7,  1885.) 

Motion  to  vacate  an  attachment  issued  against  the 
property  of  the  defendant. 

Sufficient  facts  are  stated  in  the  opinion. 

William  E.  Ayres  {Ohamberlin  <&  Ayres,  attor- 
neys), for  defendants  and  motion,  cited  in  support  of 
contention  that  the  affidavit  that  *'  there  are  no  counter- 
claims, etc.,"  must  be  made  by  the  plaintiffs,  or  one 
of  them  personally,  or  the  affiant  must  show  that 
plaintiffs  have  no  knowledge  on  the  subject  because 
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the  entire  transaction  was  with  affiant :  Lamkin  v. 
Douglass,  63  ffow.  Pr.  47 ;  S.  C,  10  Abb.  N.  C.  342 ; 
Ellison  V.  Bernstein,  60  Bow.  Pr.  145 ;  Cribben  v. 
Schillinger,  30  Bun^  248. 

John  C.  Sunty  for  plaintiffs,  opposed. 

Vann,  J.— The  affidavit  on  which  this  attachment 
was  granted  was  made  by  the  attorney  and  agent  of 
the  plaintiffs,  who  therein  states  that  they  are  entitled 
to  recover  a  certain  sum  *'  over  and  above  all  counter- 
claims known  to  the  plaintiflFs."  ...  A  claim  on 
account  for  goods  sold  and  delivered  by  the  plaint- 
iffs to  the  defendants  is  then  fully  set  forth  ;  then  the 
affiant  further  states  that  he  '^has  an  itemized  state- 
ment of  plaintiff's  said  account  in  his  possession,  and 
said  Spencer  D.  Richardson,  one  of  the  said  defend- 
ants, has  admitted  to  deponent  that  said  claim  is  due 
and  unpaid." 

The  complaint  which  was  used  upon  the  applica- 
tion for  the  attachment,  was  verified  by  the  same 
person  on  the  same  day  that  he  made  the  principal 
affidavit,  and  in  the  verification  he  states  that  "said 
plaintiffs  are  not,  either  of  them,  in  the  county  of 
Onondaga,  N.  Y.,  where  deponent  resides." 

The  clause,  ''over  and  above  all  counter-claims 
known  to  the  plaintiffs,"  must,  from  its  nature,  have 
been  sworn  to  by  the  agent  upon  information  and 
belief.  He  could  not,  from  his  actual  knowledge,  state 
whether  there  was  a  counter-claim  or  not,  nor  if  there 
was  one,  whether  the  plaintiff  knew  of  its  exist- 
[*]  ence  ;  he  might  have  been  reliably  informed  to  this 
effect,  or  he  might  have  known  of  certain  circum- 
stances from  which  it  might  properly  be*  inferred  that 
this  was  the  case. 

The  statute,  however,  cannot  be  complied  with  in 
this  regard  when  the  affidavit  is  made  by  an  agent, 
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unless  the  source  and  nature  of  the  information  is 
[■]    disclosed,  or  the  circumstances  stated  from  which 
the  inference  may  be  drawn  {Code  Civ.  Pro.  636 ; 
Cribben  v.  Schillinger,  30  Bun,  248). 

It  is  not  for  the  affiant  to  dmw  the  conclusion,  but 
for  the  officer  to  whom  the  application  is  made.  If 
the  plaintiff  swears  in  the  language  of  the  statute  as 
to  counter-claims,  he  states  a  fact.  If  an  agent  swears 
in  such  language,  he  of  necessity  states  a  conclusion, 
for  he  cannot  know  what  is  in  the  mind  of  another 
person.  The  simple  conclusion  does  not  aid  the  officer 
in  determining  whether  the  statute  has  been  complied 
with  or  not.  He  cannot  decide  whether  the  conclusion 
is  correct  or  not,  as  there  is  nothing  for  his  mind  to 
act  upon.  If  the  grounds  of  the  conclusion  are  stated, 
the  officer  can  then  exercise  his  judgment  upon  them, 
and  intelligently  decide  whether  there  is  any  counter- 
claim in  existence  known  to  the  plaintiff. 

The  itemized  statement  of  account  in  the  possession 
of  the  agent,  and  the  admission  of  one  of  the  de- 
fendants that  the  claim  was  due  and  unpaid, 
[•]  neither  establish  nor  tend  to  establish  the  non- 
existence of  a  counter-claim  known  to  the  plaint- 
iffs. If  the  agent  had  sworn  that  he  was  informed  by 
the  plaintiffs  that  there  was  no  counter-claim  known 
to  them,  it  is  intimated  in  Cribben  v.  Schillinger, 
supra,  that  that  would  have  been  enough. 

If  the  itemized  account  had  contained  any  state- 
ment upon  the  subject,  or  if  it  had  appeared  that  the 
defendant  who  admitted  that  the  account  was  due  and 
unpaid  did  not  assert  any  counter-claim,  there  would 
have  been  evidence  bearing  upon  the  point  under  con- 
sideration for  the  officer  to  act  upon.  The  law  does 
not  presume  that  if  the  plaintiffs  had  known  of  a 
counter-claim,  they  would  have  mentioned  it  to  their 
agent,  or  that  Mr.  Richardson,  when  he  admitted  the 
claim  to  be  due  and  unpaid,  did  not  assert  any  counter- 
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claim.  Proof  within  the  power  of  the  plaintiffs  to  pro- 
duce, should  have  been  famished  upon  the  points. 

The  statute  requires  that  the  plaintiff  must  show 
that  he  is  entitled  to  recover  the  sum  stated  over  and 
above  all  counter-claims  known  to  him.  The  plaint- 
iffs in  this  case  have  not  by  legal  evidence  shown  that 
fact  which  was  essential  to  the  jurisdiction  of  the 
officer  (Ruppert  v.  Hang,  1  -ZT.  T.  Civ.  Pro.  411 ;  Don- 
nell  V.  Williams,  21  Bun,  216). 

Upon  service  of  a  copy  of  this  opinion,  an  order 
may  be  entered  vacating  the  attachment,  with  ten 
dollars  costs. 


SCHMALZ,   Respondent,   v.  HAUSEMAN,  Appbl- 

LANT. 

City  Court  of  New  York,  General  Term,  April, 

1885. 

§§  992,  996. 
Exception^  When  toaived — When  not  available  heeaune  not  gpecific 

An  exception  to  the  exclusion  of  evidence  is  waived  by  tlie  same 
evidence  being  offered  and  admitted. 

When  an  exception  to  a  judge's  charge  does  not  point  out  the  por- 
tion thereof  objected  to  with  such  accuracy  that  there  can  bo  no 
doubt  AS  to  what  was  intended,  it  will  not  be  considered  on  appeaL 

{Decided  May  29,  1885.) 

Appeal  by  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  new  trial. 

The  action  was  brought  to  recover  for  work,  labor 
and  services  performed  by  plaint iflf,  as  a  mason,  at 
defendant's  request,   in  setting  three  hundred  and 
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eighteen  windows,  in  certain  houses  erected  by  the 
defendant,  in  West  Forty-ninth  street,  in  the  city  of 
New  York.  The  case  was  tried  before  a  jury,  which 
fonnd  a  verdict  in  plaintiffs  favor. 

Other  facts  are  sufficiently  stated  in  the  opinion. 
Michael  C.  Gross,  for  defendant-appellant. 

Leonard  A.  Oiegerichy  for  plaintiff-respondent. 

The  exception  was  waived  by  defendant's  offer 
of  the  same  evidence,  and  its  reception.  Neil  v. 
Thorn,  88  N.  Y.  270,  277 ;  Park  Bank  v.  Tilton,  16 
Ahb.  Pr.  384 ;  Morgan  v,  Reid,  7  Id.  215  ;  Hay  «. 
Douglass,  8  Ahb.  N.  S.  217 ;  S.  C,  2  Sweeney  {N.  Y. 
Super.  Ct.)  49;  Jackson  v.  Parkhurst,  4  Wend.  369; 
Forrest  v.  Forrest,  6  Duer,  102,  117.  The  exception 
to  the  judge's  charge  should  not  be  considered,  for 
the  reason  that  the  same  does  not  refer  to  the  portion 
objected  to  with  such  accuracy  that  there  can  be  no 
doubt  as  to  what  was  intended.  McGinley  v.  U.  S. 
Ins.  Co.,  77  iV.  Y.  495 ;  Taylor  v.  Ketchum,  5  Robt. 
607,  620 ;  35  How.  Pr.  289 ;  Lansing  v.  Wiswall,  6 
Denio,  213,  219. 

Hyatt,  J. — This  action  was  brought  to  recover  on 
a  quantum  meruit  for  extra  services,  for  which  it  is 
alleged  that  the  defendant  agreed  to  pay  the  plaintiff. 
The  answer  was  that  such  services  were  part  of  the 
work  mentioned  in  a  certain  agreement  entered  into 
between  the  plaintiff  and  the  defendant,  and  it  alleges 
payment,  and  sets  up  a  counter-claim  for  damages  for 
alleged  improper  performance  of  sucb  agreement. 
The  reply  denies  such  improper  performance,  and 
alleges  a  waiver  and  rescission  of  certain  parts  of  the 
agreement,  and  the  approval  and  acceptance  of  the 
plaintiffs  work. 

A  careful  examination  of  the  entire  evidence  seems 
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to  amply  sustain  the  verdict  of  the  jury ;  the  facts 
were  fairly  submitted  to  the  jury,  and  they  found  the 
same  in  favor  of  the  plaintiff.  The  plaintiff  was  asked, 
upon  cross  examination,  this  question:  "Then  the 
only  work  you  ever  did  for  Mr.  Hauseman  was  that 
work  on  Forty-ninth  street,  for  which  you  received 
$4,550?"  The  last  part  of  the  question  was  objected 
to  by  plaintiff ;  the  objection  was  sustained,  and 
defendant  took  an  exception.  It  certainly  called  for 
a  conclusion,  and  was  properly  sustained.  But  even 
if  this  view  is  not  correct,  the  exception  was  waived 
by  the  defendant's  offer  of  the  same  evidence,  and  its 
reception.  This  question  immediately  followed  the 
former  one :  *'  Was  not  this  $4,550  paid  to  you  for  the 
work  by  you  upon  the  houses  upon  Forty-ninth 
street?"  The  plaintiff's  answer  was,  *' Yes,  sir."  As 
the  only  work  in  controversy  was  upon  the  Porty- 
uinth  street  houses,  the  defendant  appears  to  have 
elicited  a  complete  answer  as  called  for  by  his  first 
question,  and  his  exception  necessarily  cannot  avail 
him. 

The  exception  to  the  judge's  charge  cannot  be  sus- 
tained, for  the  reason  that  the  same  does  not  refer  to 
the  portion  objected  to  with  such  accuracy  that  there 
can  be  no  doubt  as  to  what  was  intended  (McGinley 
i?.  U.  S.  Ins.  Co.,  77  N.  Y.  496).  The  charge  appears 
to  be  in  conformity  with  the  evidence  and  the  agree- 
ment in  question.  The  promise  of  the  defendant  to 
pay  for  the  extra  services  is  supported  by  the  evi- 
dence throughout  the  case,  in  reference  to  each  item. 
I  am  of  the  opinion  that  the  evidence  was  sufficient  to 
sustain  the  v.erdict  of  the  jury,  and  find  no  reason  to 
interfere  with  their  determination  of  the  facts. 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

Ha  WES,  J.,  concurred. 
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HUMBERT  V.  ABEEL  and  Another,  Impleaded, 

Etc, 

SUPBEHE  COUBT,  FOUBTH  DEPARTMENT,  OnONDAGA 

County,  Special  Term,  May,  1885.* 

§§  500,  1919-1923. 

Nan-joinder  of  parties  defendant — Uow  pleaded  as  defeme — Unineor* 

porated  association  of  more  than  seven  members — When 

individual  members  thereof  may  be  sued  for  debt  of 

A  person  having  a  claim  against  an  unincorporated  association  con- 
sisting of  seven  or  more  members,  bus  tbe  right  to  bring  his  action 
either  against  the  president  or  treasurer  thereof,  under  section  1019 
of  tbe  Code  of  Civil  Procedure,  or  against  the  members  of  the 
association,  \\^]  but  when  an  action  has  been  brought  against  the 
president  or  treasurer,  another  action  for  the  same  cause  cannot  be 
brought  against  the  members  of  the  association,  or  any  of  them, 
until  judgment,  and  issue  and  return  of  an  execution,  wholly  or 
partially  unsatisfied  in  the  action  against  such  officer.  [\*] 

It  has  long  been  well-settled  that  a  defense  of  non-joinder  of  parties 
defendant  must  state  precisely  who  should  have  been  made 
parties.  [*] 

An  answer  pleading  a  non-joinder  of  parties  defendant  as  a  defense, 
which  sets  out  thot  certain  persons,  whose  names  are  stated,  and 
certain  others  whose  names  are  alleged  to  be  unknown  to  the 
defendant  answering,  but  who  are  living,  and  residents  of  the 
county  in  which  the  action  ivas  brought,  and  known  to  the  plaint- 
iff, are  jointly  liable,  with  such  defendant,  for  the  claim  in  suit, 
and  should  have  been  made  parties  defendant,  is  insufficient, 
because  it  does  not  state  the  names  of  all  the  persons  who  should 
have  been  made  parties.  ['] 

Flagg  «.  Swift  (25  Hun,  628),  not  followed ;  [*]  Witherhead  o.  Allen 
(4  Abb.  Ct.  App.  Dec,  628),  distinguished.  ["] 

{fiecided  May,  1885.) 

Demurrer  to  the  first  and  second  counts  of  the 
answers  of   the  defendants  Abeel  and  Garrett,   on 
Vol.  Vn.-27 
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the  grouDd  that  the  same  are  insufficient  in  law  upon 
the  face  thereof. 

It  is  alleged  in  the  complaint  that  the  defendants, 
of  whom  there  are  ten,  were  members  of,  and  consti- 
tuted, an  unincorporated  association,  known  as  '*The 
Syracuse  Opera  Club,"  a  musical  and  dramatic  asso- 
ciation, organized  and  doing  business  at  Syracuse,  N. 
T.,  and  that  the  plaintiff  sold  and  delivered  goods, 
wares  and  merchandise,  and  performed  work,  labor 
and  services  for  said  association,  at  and  for  the 
agreed  price  of  $66.60.  Two  of  the  defendants,  Abeel 
and  Garrett,  answer  separately,  but  setting  up  the 
same  defense.  Demurrers  are  interposed  by  phiintiff 
to  the  first  and  second  defenses  in  these  answers.  The 
first  defense  is,  that  the  association  had  a  constitution 
and  by-laws,  and  a  president  and  treasurer,  and  no 
action  has  been  brought  against  the  president  or 
treasurer — and  this  is  pleaded  in  abatement.  The 
second  defense  is,  that  seven  persons,  whose  names 
are  stated,  and  several  others  whose  names  are  un- 
known to  defendant,  but  who  are  living  and  residents 
of  Onondaga  county,  and  known  to  the  plaintiff, 
were  also  members  of  the  '*Club,"  and  jointly  liable 
with  defendants  upon  claim  in  suit,  and  should  have 
been  made  defendants  in  this  action. 

Oilhert  <fe  Wandell^  for  plaintiff  and  demurrer. 

Cited,  in  support  of  contention  that  the  defense  of 
non-joinder  of  parties  defendant  should  particularly 
set  forth  the  names  of  such  parties :  6  WaiVs  Actions 
and  Defenses,  393,  394 ;  Wadsworth  v.  Woolford,  1 
Day  [Conn.)  28  ;  Fowler  v,  Kennedy,  2  Abb.  Pr.  347  ; 
Hawks  V.  Hunger,  2  Hill,  200 ;  Van  Eps  v.  Dillaye,  6 
Barb.  250  ;  Kayser  v.  Sichel,  34  /<i.  84  ;  S.  C,  affirmed, 
33  How.  Pr.  175 ;  S.  C,  sub  nom.  Wigand  y.  Sichel,  3 
Keyes,  120 ;  Strong  t).  Sproul,  4  Daly,  327  (reversed 
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on  another  point,  53  N.   T.  497);  54  How.  Pr.  194; 
Maxwell  v.  Pratt,  24  Hun,  450. 

Kellogg  &  Wells,  for  defendants,  opposed. 

Cited,  in  support  of  contention  that  a  creditor  of 
a  joint-stock  association  mnst  exhaust  his  remedy 
against  it  by  suing  the  president  or  treasurer,  before 
bringing  an  action  against  its  members  :  Flagg  v. 
Swift,  26  Hun,  623 ;  Ebbinghousen  v.  Worth  Club,  4 
Abb.  N.  O.  301 ;  Witherhead  v.  Allen,  3  Keyes,  662 ; 
also  cited,  to  sustain  contention  that  the  defense  of 
non-joinder  of  parties  defendant  was  suflSicient,  not- 
withstanding it  did  not  state  the  names  of  all  the 
parties  omitted  :  MoaK s  Van  Santvoord^s  Pleadings^ 
669 ;  Maxwell  v.  Pratt,  24  Hun,  448 ;  Earl  v.  Scott, 
50  How.  Pr.  506;  Prosser  v.  Matthiessen,  26  Hun,  627. 

Williams,  J.— The  defendants  insist  plaintiff  can- 
not sue  the  individuals  constituting  an  unincorporated 
association  until  he  has  first  exhausted  his  remedy 
against  the  association  itself  by  suing  the  president 
or  treasurer  under  sections  1919-1924,  Code  of  Civil 
Procedure.  Section  1919  provides  suit  may  be  main- 
tained against  a  president  or  treasurer;  section  1921 
provides  execution  for  collection  for  such  a  judgment 
must  require  sheriflf  to  satisfy  same  out  of  any  per- 
sonal property  of  tlie  association,  or  owned  jointly  or 
in  common  by  all  the  members  thereof ;  section  192& 

provides  when  an  action  has  been  brought  against  a 
[']    president  or  treasurer,  under  section  1919,  another 

action  for  the  same  cause  shall  not  be  brought 
against  the  members  of  the  association,  or  any  of 
them,  until  judgment  and  issue  and  return  of  execu- 
tion, wholly  or  partially  unsatisfied,  in  the  action 
under  section  1919,  but  after  such  return  of  execution 
an  action  may  be  maintained  as  if  the  first  action  had 
not  been  brought ;  and  then  section  1923  provides  that 
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all  these  sections  in  question  do  not  prevent  an 
action  being  brought  against  all  the  members  of  the 
association,  except  as  provided  in  section  1922.  Sec- 
tion 1923  is  new,  is  not  taken  from  or  the  re-enact- 
ment of  any  statute  theretofore  existing.  There 
[']  would  not  seem  to  be  any  doubt  under  these  pro- 
visions of  the  Code,  but  that  the  plaintiff  had  the 
right  to  bring  his  action  under  section  1919,  or  against 
the  members  of  the  association  as  he  has  here  done. 
He  had  an  option  to  commence  his  action  either  way. 
If  he  commenced  under  section  1919,  then  he  could 
not  coQimence  another  action  against  the  members 
themselves  until  he  had  exhausted  his  remedy  in  that 
action.  But  he  might  disregard  sections  1919, 
[•]  &c.,  and  bring  action  against  the  members  them- 
selves in  the  first  instance.  If  this  be  not  so,  what 
is  meant  by  section  1922,  providing  after  retura  execu- 
tion, in  action  pursuant  to  section  1919,  plaiiftiff  may 
maintain  action  against  the  members  as  if  tJte  former 
action  had  not  been  brought?  The  inference  is  clear, 
that  this  action  might  have  been  brought  against  the 
members,  without  bringing  this  action  pursuant  to 
section  1919.  Then  what  is  meant  by  section  1928, 
providing  these  sections  shall  not  prevent  an  action 
against  all  the  members,  except  as  prescribed  in  sec- 
tion 1922  ?  This  last  section  only  prevents  such 
action,  in  case  an, action  under  section  1919  has  been 
brought, ,  and  then  only  till  that  action  is  termi- 
natedl  &c. 

And  yet  the  second  department,  general  term,  has 
held  that  these  sections  of  the  Code  of  Civil  Pro- 
cedure do  prevent  the  bringing  of  an  action  against 
the  members,  until  the  remedy  [provided  by  these  sec- 
tions has  first  been  exhausted  (Flagg  v.  Swift,  25  Hun^ 

623). 
[*]  It  seems  to  me  this  is  not  a  well-considered 

case,  and  should  not  be  followed.    The  decision  is 
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based  upon  Witherhead  v,  Allen  (4  Abb.  Ot  App. 

Dec.  628),  and  this  case  was  under  the  statutes  of 
[•]     1849  and  1853,  which  were  assumed  by  court,  in 

25  HuUy  to  have  been  substantially  the  same  as 
the  provisions  of  the  Code  df  Civil  Procedure.  As  a 
matter  of  fact,  they  were  entirely  unalike.  The  pro- 
vision of  the  old  statute  corresponding  with  section 
1922  was,  "  Suits  against  any  such  joint-stock  com- 
pany or  association,  in  the  first  instance,  shall  be 
prosecuted  in  the  manner  provided  in  the  first  section 
of  this  act,  but  after  judgment  shall  be  obtained 
against  any  such  joint-stock  company  or  association, 
as  above  provided,  and  judgment  therein  shall  be 
returned  unsatisfied  in  whole  or  in  part,  suits  may  be 
brought  against  any  or  all  of  the  shareholders  or  asso- 
ciates individually,  as  now  provided  by  law''  {Laios 
'  of  1849,  chap.  258,  §  4,  as  amended  by  Laws  of  1863, 
chap.  153) ;  and  there  was  no  statute  corresponding 
with  section  1923,  except,  perhaps,  section  4  of  act  of 
1849,  before  it  was  amended  by  act  of  1853.  Under 
those  provisions,  it  could  not  be  held  otherwise  than  it 
was  held  in  Witherhead  v.  Allen  ;  but  under  the  pro- 
visions of  the  Code  of  Civil  Procedure,  the  rule  must 
be  held  entirely  different.  The  court  in  25  Hun  seems 
to  have  entirely  disregarded  and  overlooked  the  pro- 
visions of  sections  1922  and  1923,  Code  of  Civil  Pro- 
cedure. I  conclude  that  the  first  defense  in  the 
answers  is  insufficient  to  set  up  any  defense  to  the 
action. 

The  second  defense  sets  up  a  non-joinder  of  parties 
defendants ;  and  these  defenses  are  claimed  to  be 
insufficient  because  they  do  not  state  the  names  of  all 
persons  it  is  claimed  should  have  been  made  addi- 
tional parties  to  the  action.  The  allegation  is  of  some 
persons  whose  names  are  stated,  and  ''several  others 
whose  names  are  unknown  to  defendant,  ....  and 
said  persons  are  still  living,  and  are  residents  of  this 
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county,  and  were  well-known  to  plaintiff  to  be  such 

members,  &c."  It  seems  to  have  been  settled  long 
[']    ago,  that  a  defense  of  non-joinder  of  parties  de- 

fendant,must  state  precisely  who  should  have  been 
made  parties,  so  as  "  to  give  the  plaintiff  a  better  writ." 
It  will  not  do  to  name  a  part  of  them,  and  when 
the  plaintiff  has  made  them  parties,  permit  defend- 
ant again  to  answer  naming  others  who  shonid  have 
been  made  such  parties  (2  HilU  200  ;*  3  Keyes^  120  ;t 
2  Abb.  Pr.  347,  351  ;$  28  Barb.  602  ;§  24  Hun,  448  ;| 

2  Lans.  \T\).  I  do  not  find  any  authorities  which 
f  ]    question  this  rule  of  law ;  but  the  defendants  here 

allege  the  other  persons,  whose  names  are  not 
given,  are  unknown  to  defendant,  and  are  known  to 
plaintiff,  and  it  is  claimed  these  allegations  make  this 
an  exception  to  the  general  rule  of  law  above  stated. 
It  is  true,  one  reason  for  the  general  rule  of  law  is, 
that  the  defendant  is  presumed  to  know  who  the 
persons  jointly  liable  with  him  are,  better  than  the 
plaintiff,  who  is  an  outside  party,  can,  and  defend- 
ants, by  express  allegations  here,  have  negatived  the 
presumption.  I  do  not  think,  however,  the  geneml 
rule  can  be  set  aside  in  this  manner ;  under  the  gen- 
eral rule  these  defenses  are  defective,  and  I  must  hold 
them  to  be  so  here.  These  considerations  lead  me  to 
order  judgment  for  plaintiff  upon  this  demurrer  as  to 
both  defenses  demurred  to,  with  costs. 

Let  a  copy  of  this  opinion  be  at  once  served  on 
defendant's  attorneys,  and  judge's  orders  or  decisions 
prepared  and  agreed  upon,  or  settle  that  before  me. 

♦  Hawks  V.  Hunger.  §  Wooster  v,  Chamberlin. 

t  Wigand  v.  Sichel.  |  Maxwell  t>.  Pratt. 

}  Fowler  v.  Kennedy.  t  Eingsland  «.  BralBted. 
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CROW  V.  CROW, 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  October,  1883. 

§  1765. 

Action  for  separation. — What  misconduct  of  plaintiff  may  he  set  up  as 
defense  «»,  on  ground  of  crueL,  de.,  treatment. 

In  an  action  between  husband  and  wife  for  a  separation  on  the  ground 
of  cruel  treatment,  etc.,  the  defendant's  misconduct  is  a  defense, 
and  thut  although  it  is  not  the  cause  of  the  cruelty  complained 
of.[S»] 

Doe  V.  Roe  (23  Hun,  19),  followed.  [•] 

Allegations,  in  an  answer  in  an  action  for  limited  divorce,  of  cruel 
treatment  and  neglect  by  plaintiff  of  defendant's  infant  daughter, 
are  not  irrelevant  and  redundant.  ['] 

In  an  action  by  a  wife  against  her  husband  for  a  separation  because 
of  cruel  treatment,  allegations  of  misconduct  on  the  part  of  the 
plaintiff,  which  was  calculated  to  irritate  and  provoke  the  defend- 
ant, or  to  excite  his  jealousy,  or  to  alienate  his  affections  from  her, 
should  not  be  stricken  out  as  irrelevant  and  redundant. [*] 

Hopper©.  Hopper  (11  Pat^d,  46),  followed. [*J 

(Decided  Octdher,  1883.) 

Motion  to  strike  out  parts  of  the  answer  herein  as 
irrelevant  and  redundant 

The  action  was  brought  by  the  plaintiff,  who  is  the 
defendant's  wife,  for  a  separation  *'from  bed  and 
board,"  on  the  ground  of  the  cruel  and  inhuman 
treatment,  etc.,  of  the  plaintiff  by  the  defendant. 
The  second  defense  in  the  answer  alleged  cruel  treat- 
ment by  plaintiff  of  the  defendant's  infant  daughter, 
and  the  third  defense  set  out  conduct  of  plaintiff  with 
one  McCoy,  calculated  to  excite  jealousy  of  defendant, 
and   greatly  irritate  his   feelings,   and   against   his 
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remonstrances,  and  as  to  one  of  the  acts  of  cruelty 
alleged  in  the  complaint,  that  it  was  caused  by  abusive 
language  and  epithets  of  plaintiff. 

The  motion  was  to  strike  out  the  second  defense, 
and  so  much  of  the  third  defense  as  related  to  plaint- 
iffs conduct  with  McCoy,  as  irrelevant  and  redundant. 

J.  P.  Monroe^  for  plaintiff,  and  motion. 

jB.  jB.  Tpusley^  for  defendant,  opposed. 

Churchill,  J. — The  misconduct  of  plaintiff  in 
actions  for  limited  divorce  has  been  a  defense  from 
the  earliest  period  of  such  actions  being  allowed  under 
the  Code  of  this  State  {Laws  of  1813,  ch.  202,  §  13 ; 
2  Rev.  Stat.  147,  §  53 ;  Code  Civil  Procedurey  §  1765). 
The  language  used  in  the  Laws  of  1813  would  seem  to 
require  that  the  misconduct  of  the  plaintiff  relied  upon 
as  a  defense  must  have  been  the  cause  of  the  acts 
complained  of  by  the  plaintiff  {Laws  1813,  ch.  202, 

§13).  The  language,  "justifiable  cause,"  is  omitted 
[']    in  the  Revised  Statutes,  and  also  in  the  Code, 

under  which  the  courts  have  held  that  it  is  not 
necessary  that  the  misconduct  alleged  as  a  defense 
should  be  committed  with  that  which  is  averred  and 
relied  upon  by  the  plaintiff  (Doe  v.  Roe,  23  Su%  19). 

In  this  case,  which  overrules  Terhnne  v.  Terhune, 
n    40  How.  Pr.  258,  and  Henry  v.  Henry,  17  Abh. 

Pr.  411, — cases  in  the  common  pleas  of  New  York 
which  held  that  adultery  was  not  a  defense  in  an 
action  for  limited  divorce, — Judge  Learned,  referring 
to  Henry  v.  Henry,  says  :  "The  court  must  have  over- 
looked section  63,  above  cited,  which  does  not  limit  the 
ill  conduct  to  that  which  is  committed  with  the  acts 
alleged  in  the  complaint'-  (p.  22). 

So  Judge  Westbhook,  in  the  same  case  (p.  26), 
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says:  *' A  reference  to  the  provision  will  sbow  that 
such  ill  conduct  of  the  complainant  is  not  required  to 
be  the  cause  of  the  cruelty  in  order  to  be  available  to 
the  defendant,  but  such  ill  conduct  is  in  and  of  itself 

a  bar  to  this  action." 
n         Acts  of  violence  and  misconduct  on  the  part  of 

the  defendant  toward  the  plaintiflTs  children  have 
been  held  to  be  proper  allegations  in  a  complaint  for 
a  limited  divorce  (Perry  v.  Perry,  1  Barb.  Oh.  616); 
and  therefore,  under  section  1765  of  the  Code,  must  be 

matter  properly  of  defense  in  such  an  action. 
[*]  As  to  that  part  of  the  third  defense  which 

alleges  conduct  with  McCoy  calculated  to  excite 
the  jealousy  and  irritate  the  feelings  of  the  defendant, 
I  am  inclined  to  adopt  the  language  of  the  chancellor 
in  Hopper  v.  Hopper  (11  Paige,  46,  48),  and  hold  *'  that 
misconduct  on  the  part  of  the  plaintiff  which  was  cal- 
culated to  irritate  and  provoke  the  defendant,  or  to 
excite  his  jealousy  or  to  alienate  his  affections  from 
her,  cannot  be  considered  as  useless  and  impertinent 
in  an  answer  to  a  complaint  which  charges  cruelty  on 
his  part." 

The  motion  is  therefore  denied.    Costs  to  abide 
event. 
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In  be  application  of  DOUNCE  to  take  and  peb- 

PETUATE   the   TESTIMONY   OF    EVERSON,    ET    AL. 

Supreme  Court,  Fourth  Department^  Onondaga 
County,  Special  Term,  April,  1885. 

§§  870,  872. 

Examination  of  proposed  party  before  oHion  brougJU. — Proof  that  action 

is  about  to  be  Irrought,  and  of  existence  of  cause  of  action, 
\ 

The  affidavit  upon  which  an  order  for  the  examination  of  a  person 
expected  to  be  a  party  before  action  brought  to  enable  plaintiff  to 
frame  his  complaint,  must  show  that  an  action  is  about  to  bo 
brought  ;[V]  the  statement  that  the  party  applying  for  the  order 
expects  to  bring  the  action  is  not  sufficient  ;  it  must  also  appear 
that  the  party  has  a  cause  of  action  ;[',^J  the  examination  will  not 
be  allowed  for  the  purpose  of  informing  the  plaintiff  whether  he 
has  A  cause  of  action. [* J 

(Decided  April  11,  1885.) 

Motion  to  vacate  an  order  for  the  examination  of 
Giles  Everson  and  others  before  action  brought,  to 
enable  the  applicants  to  frame  their  complaint. 

The  facts  sufBciently  appear  in  the  opinion. 

Webster  H.  Chamberlin  {Chamberlin  A  AyreSy 
attorneys,)  for  the  motion. 

F.  A.  Lyman^  opposed. 

Kennedy  J. — The  affidavit  of  the  party  upon  which 

the  order  rests  is  defective. 
[*]  First.   The  Code  provides  that    the  affidavit 

shall  show  that  an  action  is  about  to  be  brought 
to  entitle  a  party  to  an  order  of  this  kind  (§  870). 
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[•]      The    Statement   that    such    party  *' expects  to 
bring  an  action"  is  not  a  compliance  with  the 
provisions  of  the  statute. 

It  cannot  be  assumed,  that  upon  the  uncertain  and 
unsatisfactory  statement  of  an  expectation  depending 
upon  contingencies  to  happen,  the  legislature  intended 
that  persons  should  be  harassed  by  proceedings  of 
this  character,  having  no  other  purpose  than  to  enable 
the  applicant  to  try  and  discover  if  a  right  of  action 

exists. 
[']      The  papers  should  fully  show  the  existence  of 
a  right  of  action  and  that  it  is  to  be  brought. 
Second.  The  aflBdavit  does  not  show  that  the  ap- 
plicants have  or  believe  that  they  have  a  cause  of  ac- 
tion against  the  party  whose  examination  is  asked. 

In  its  entire  scope  it  tends  only  to  show  that  the 
object  of  the  proposed  examination  is  to  enable  the 
moving  parties  to  ascertain  if  they  have  a  cause  of 
action. 

Thus  at  folio  5  they  state  the  nature  of  the  contro- 
versy, which  they  expect  to  be  the  subject  of  such 
action  is  as  follows :   then  follows  several  suggestions 

which  they  hope  to  establish. 
[*]  To  entitle  a  party   to  an  examination  under 

these  provisions,  it  must,  as  before  stated,  api^ear 
that  the  party  has  a  cause  of  action  against  the  de- 
fendant. Such  examination  will  not  be  allowed  for  the 
purpose  of  informing  the  plaintiflE  whether  he  has  a 
cause  of  action. 

A  fishing  excursion  will  not  be  allowed  (DeLean  v. 
De  Lima,  66  Ebw.  Pr.  287,  288;  Lathrop  v.  Brown,  5 
If.  r.  Civ.  Pro.  101). 

An  order  will  be  entered,  setting  aside  the  order 
for  the  examination  of  the  person  named  therein,  with 
$10  costs  to  moving  party. 
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BANNERMAN  v.  QUACKENBUSH  and  Another. 

CiTT  Court  op  New  York,  Special  Term,  July, 

1885. 

§§  738,  1932. 

Offer  of  judgment. — Effect  of,  on  costs  when  made  by  one  of  two  joint 

debtors. 

Where,  in  an  action  on  a  partnership  liability,  one  partner  only  was 
served  with  the  summons  or  appeared,  and  be  made  an  offer  of 
judgment,  which  was  not  accepted,  and  the  plaintiff  recovered  a 
judgment  against  said  defendant,  and  against  bim  and  his  copart- 
ners jointly,  which  was  not  more  favorable  in  amount  than  the  offer, 
— Held,  that  a  joint  judgment  against  the  defendants  could  not  be 
entered  on  the  offer,  and  the  action  was  not  capable  of  severance  so 
that  a  separate  judgment  could  be  taken  against  tiie  defendant  who 
made  the  offer,  and  tlierefore  the  judgment  recovered  was  more 
favorable  than  the  offer,  and  the  plaintiff  was  entitled  to  costs. 

Garrison  v.  Garrison  (67  Haw.  Pr,  271),  approved  and  followed. 

{Decided  July  8,  1885.) 

Motion  for  a  relaxation  of  costs. 

Tiie  plaintiff  brought  this  action  against  the  defend- 
ants, who  were  copartners,  to  recover  a  partnership 
indebtedness.  The  defendant  John  E.  Quackenbush 
only,  was  served  with  the  summons,  and  the  other 
defendant  was  not  served  and  did  not  appear  in  the 
action.  Judgment  was  recovered  for  $72.91  in  favor 
of  the  plaintiflf  and  against  the  defendant  John  E. 
Quackenbush  and  his  co-defendant  *'not  summoned." 

The  defendant  John  E.  Quackenbush  claimed  that 
this  judgment,  which  did  not  exceed  the  amount  with 
interest  of  an  oflFer  of  judgment  made  by  him,  was  not 
more  favorable  than  snch  oflfor  ;  and  the  clerk,  taking 
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that  view  of  the  subject  refused  to  tax  costs  in  plaint- 
iffs favor,  and  taxed  them  in  favor  of  defendant ;  where- 
upon this  motion  was  made.  Further  facts  are  stated 
in  the  opinion. 

Edward  J.  Phillips  {PhiUips  <&  Avery y  attorneys), 
for  plaintiff  and  motion. 

William  J.  Leitch  (if.  L.  HoUistery  attorney),  for 
defendant,  opposed. 

McAdam,  Ch.  J. — The  defendants  are  sued  as  part- 
ners upon  a  partnership  indebtedness.  The  defendant 
John  E.  Quackenbush  appeared  and  defended  the 
action.  His  co-defendant  was  not  served  with  process, 
and  did  not  appear.  John  E.  served  an  offer  to  allow 
judgment  to  be  taken  *' against  him"  for  $65.54,  with 
interest  from  January  27,  1883,  with  costs.  The 
plaintiff  recovered  a  judgment  against  the  defendants 
''jointly"  for  $72.91  ;  but  this  included  interest,  so 
that  the  judgment  "in  amount"  is  not  more  favorable 
than  the  offer.  The  question  presented  is  whether  the 
circumstance  that  the  judgment  recovered  is  a  joint 
judgment  against  both  defendants  makes  the  i^covery 
more  favorable  to  the  plaintiff  than  the  offer  of  John 
E.,  which  in  terms  was  to  allow  judgment  to  be  taken 
against  ''him"  only.  This  depends  upon  the  legal 
effect  of  the  offer  made.  If  a  joint  judgment  could 
have  been  entered  upon  the  offer,  the  judgment  recov- 
ered is  not  more  favorable.  If  a  joint  judgment  could 
not  have  been  entered  on  the  offer,  the  recovery  is  more 
favorable,  because  it  is  enforceable  against  the  joint 
property  of  both  defendants,  as  well  as  the  separate 
property  of  the  defendant  served  (Griffiths  v.  De  For- 
est, 16  Ahh.  Pr.  292). 

The  Code  (§  1278)  provides  that  ''one  or  more 
joint  debtors  may  confess  a  judgment  for  a  joint  debt 
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due  or  to  become  due.  Where  all  the  joint  debtors  do 
not  unite  in  the  confession,  the  judgment  must  be 
entered  and  enforced  against  those  only  who  confessed 
it,"  &c.  The  Code,  in  regard  to  offers  to  allow  judg- 
ment {%  788),  provides  that  *'  the  defendant  may,  be- 
fore thn  trial,  serve  upon  the  plaintiflPs  attorney  a 
written  offer  to  allow  judgment  to  be  taken  against 
him  f(n'  a  sum,  or  property,  or  to  the  effect  therein 
specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  defendants,  against  whom  a 
separate  judgment  may  be  taken."  The  present  action 
was  not  severed,  nor  was  it  capable  of  severance,  so 
that  a  separate  judgment  could  have  been  taken 
against  the  defendant  who  made  the  oSer  {Code^  §  1932  ; 
Niles  V.  Bat tershall,  2  Hobt,  146  ;  S.  a,  18  Abb.  Pr.  161 ; 
27  IJoiD.  Pr.  381 ;  Nelson  v.  Bostwick,  5  Bill,  37). 

There  seems  to  be  no  reported  case  construing  this 
provision  of  the  Code  excepting  Garrison  v.  Garrison 
(67  How.  Pr.  271),  wherein  it  was  decided  that  there 
is  no  statutory  authority  allowing  one  joint  debtor  or 
partner  to  make  an  offer  of  judgment  in  behalf  of  his 
joint  debtor  or  copartner,  and  that  section  738  only 
applies  to  cases  where  a  separate  judgment  must  be 
taken  against  him  who  makes  the  offer,  and  that  sec- 
tion 1932  of  the  Code,  allowing  judgments  to  be  entered 
in  form  against  both  joint  debtors  when  one  only  is 
served,  does  not  relate  to  judgments  entered  upon 
offers.  This  construction  seems  to  be  in  harmony  with 
the  evident  intention  of  the  codifiers,  and  accords  with 
Everson  v.  Gehrman  (1  Abb.  Pr.  167 ;  S.  C,  10  How.  Pr. 
301),  Binney  v.  he  Gal  (I  Abb.  Pr.  283  ;  S.  0.,19  Barb. 
692  ;  2  Laio  Bull.  63).  Offers  to  allow  judgment  are  to 
be  construed  most  strongly  against  the  parties  making 
them,  as  they  have  it  in  their  power  to  choose  their 
own  language  and  make  them  definite  and  in  accord- 
ance with  every  requirement  (Bettis  v.  Goodwill,  32 
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How.  Pt.  142).  Under  the  circumstances,  the  joint 
judgment  recovered  by  the  i)laintiff  was  more  favor- 
able than  the  offer,  and  it  follows  that  the  plaintiff 
is  entitled  to  tax  his  costs. 

The  taxation  by  the  clerk  in  favor  of  the  defendant 
will,  therefore,  be  reversed,  and  the  clerk  ordered  to  re- 
tax  in  accordance  herewith. 


ISELIN,  ET  AL.,  V.  HENLEIN,  et  al. 

SuPEEME  Court,   First   Department,   New  York 
County,  Special  Term,  July,  1885. 

§  1871. 

ExeeutiQn. — What  U  sufficient  return  of,  to  permit  eommeneement  of 

judgment  credita7'^8  action, — General  assignment. —  When  fraud' 

ulent,  confirmed  hy  acquiescence. —  What  amounts  to 

election  to  conflj^m, — Instance  of  assignment 

hdd  fraudulent  and  void. 

Where,  after  the  lapse  of  the  sixty  dnye  allowed  the  sheriff,  witbia 
which  to  return  an  execution  against  property,  the  deputy  having 
charge  of  it  wrote  thoreon  the  following  return  : — **  No  real  or  per- 
sonal property  found  ;*'  signed  it,  and  delivered  it  to  an  officer  in 
the  sheriff^s  office  to  be  filed,  and  it  was  filed  in  the  proper  clerk^s 
office  the  following  day,  and,  intermediate  such  delivery  and  filing, 
a  judgment  creditor's  action  was  brought, — Held,  that  the  return 
was  sufficient  within  the  provisions  of  section  1871  of  the  Code  of 
Civil  Procedure,  requiring  the  return  of  an  execution  wholly  or 
partly  unsatisfied,  before  a  judgment  creditor's  action  is  com- 
menced, and  within  the  rule  in  equity  that  the  remedy  at  law  must 
be  exhausted  ;[^*]  that  the  statutory  requirements  are  only  an 
expression  of  the  rule  in  equity  ;['J  that  a  return  to  process  is 
only  the  officer's  answer  touching  the  service  or  execution  of  such 
process,  and  is  usually  in  the  form  of  a  certificate  indorsed  on  tlie 
writ,  process  or  paper,  and  must  be  signed  by  the  officer  making 
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it,["]  and  it  is  this  return  wliich  tiie  sheriff  makes,  and  not  the 
mere  filing  of  the  process,  with  which  the  court  deals  in  determin- 
ing whether  the  remedy  at  law  has  been  exhausted.  [^] 

A  creditor  with  full  knowledge  of  fraud  in  the  execution  and 
delivery  of  a  voluntary  assignment  by  a  debtor  of  bis  property,  may 
elect  to  waive  the  fraud,  and  may  acquiesce  in  and  confirm  the  dis- 
positions made  thereby,  and  choose  to  take  a  benefit  thereunder.  [*] 
If  such  an  election  is  clearly  and  unequivocally  made  by  the  credi- 
tor, it  is  fiual  and  conclusive  upon  him.[^] 

Wiiere,  in  a  judgment  creditor's  action  to  set  aside  an  assignment  for 
the  benefit  of  creditors,  on  the  ground  that  the  debtors  had  with- 
drawn from  their  business  and  concealed  certain  funds  for  the  pur- 
pose of  defrauding  their  creditors,  it  appeared  that  on  the  day  that 
the  withdrawal  of  such  funds  was  disclosed,  the  defendant's  credi- 
tors discussed  a  compromise  of  their  claims  against  the  defendant, 
and  that  thereafter  an  agreement  to  compromise  was  signed  by 
such  creditors,  including  the  plaintiffs;  that  about  two  weeks 
thereafter,  the  plaintiffs,  having  withdrawn  from  the  agreement  of 
compromise,  which  had  not  been  carried  into  effect,  caused  an 
attachment  to  be  issued  and  levied  in  an  action  against  the  defend- 
ants, upon  the  assigned  estate,  on  the  ground  of  fraud  in  withdraw- 
ing such  funds,  and  it  also  appeared  that  the  defendant's  counsel 
had  advised  them  that  such  withdrawal  of  funds  was  not  im'proper, 
— Held^  that  the  plaintiffs  could  not  be  charged  either  with  acquies- 
cence or  laches  in  not  taking  steps  in  hostility  to  the  assignment 
immediately  upon  being  advised  at  the  creditor's  meeting  of  the 
withdrawal  of  the  funds ;[^]  that  the  making  of  the  composition 
agreement  was  not  a  confirmation  of  the  assign ment,[^J  but  the  pro- 
curing of  the  attachment  was  a  pronounced  election  to  regard  the 
assignment  as  invalid,  [',']  and  the  plaintiffs  should  be  limited  to 
an  attitude  of  hostility  thereafter.  [•] 

In  order  to  constitute  a  valid  confirmation  of  a  void  assignment,  the 
person  making  it  must  be  aware  that  the  act  ho  is  doing  will  have 
the  effect  of  confirming  an  impeachable  transaction.  [^] 

After  certain  creditors  elected  to  treat  an  assignment  made  by  their 
debtors  for  the  benefit  of  creditors  as  void,  a  motion  to  remove  the 
assignee  must  fail  of  success,  and  cannot  be  regarded  as  a  confirma- 
tion of  the  assignment.  ['*]  • 

Where  the  plaintiffs  in  an  action  procured  an  attachment  to  be  levied 
upon  property  assigned  by  the  defendants  for  the  benefit  of  credi- 
tors, on  the  ground  that  the  assignment  was  void  for  fraud,  and 
thereafter  filed  proof  of  their  claim  with  the  assignee,  with  a  state- 
ment annexed  thereto,  that  they  did  not  wuive  any  rights  they  may 
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have  acquired  under  their  attachment,  adding,  '*  nor  do  we  recog- 
nize in  any  manner  the  valid ity  of  said  general  assignment,  unless 
the  same  is  held  to  be  valid  and  binding  upon  us/^ — HM^  that 
such  proof  did  not  estop  the  plaintiffs  from  seeking  to  avoid  the 
assignment.  ["] 

Cavanagh  v.  Morrow  (67  Mow.  Pr,  241),  distinguished  ;[**]  Boerum 
«.  Bchenck  (41  N.  F.  181),  followed.  ["] 

An  equitable  estoppel  never  takes  place  where  one  party  did  not 
intend  to  mislead  and  the  other  was  not  misled.  [**] 

Where  debtors  in  contemplation  of  making  an  assignment  for  the 
benefit  of  creditors,  withdrew  funds  for  their  own  use,  and  after- 
wards made  the  assignment,  and  professing  to  surrender  all  their 
property,  witliheld  a  considerable  part  thereof  with  the  intention 
that  it  should  not  be  inventoried,  and  that  the  assignee  should  not 
get  hold  of  it, — Hdd^  tliat  the  action  of  the  assignors  was  fraudu- 
lent, and  vitiated  the  deed  in  equity,  and  that  the  fact  that  the 
assignee  was  ignorant  of  the  withholding  of  the  money  by  the 
assignors  did  not  affect  the  fraudulent  character  of  the  assign- 
ment. ["] 

(Decided  July  2%,  188o.) 

Judgment  creditors'  action  to  set  aside  assignment 
for  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 

JaTnes  DunnCy  for  plaintiffs. 
Blumenstiel  <fe  Hirsch^  for  defendants. 

Van  Vorst,  J. — This  is  a  judgment  creditors' 
action^  in  which  it  is  sought  to  impeach,  as  fraudulent 
and  void  as  against  creditors,  a  voluntary  assignment, 
made  by  the  judgment  debtors,  of  all  their  property 
and  effects,  and  which  assigned  property  and  estate 
the  plaintiffs  seek  to  reach  in  the  hands  of  theasignee, 
and  to  have  the  same,  through  a  receiver  appointed  by 
the  court,  applied  to  the  satisfaction  of  their  judgment. 

Upon  the  trial,  the  defendants  moved  to  dismiss  the 
complaint  upon  the  following  grounds: 
Vol.  VIL— 28 
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First.  That  the  execution  upon  the  jadgment  had 
not  been  returned  when  this  action  was  brought. 

Second.  That  the  plaintiffs  had  acquiesced  in  and 
adopted  the  assignment,  and  were  precluded  by  such 
conduct  from  maintaining  an  action  to  impeach  it. 

The  judgment  was  recovered  on  November  20, 
1884,  for  $21,603.95,  and  on  the  same  day  an  execu- 
tion was  issued  thereon  to  the  sheriff  of  the  county 
of  New  York,  returnable  within  sixty  days. 

The  deputy  sheriff,  Young,  who  had  the  charge 
of  the  execution,  held  on  to  the  same  after  the  time 
limited  for  its  return. 

On  February  18,  1885,  the  deputy  sheriff  wrote  a 
return  on  the  execution  in  these  words  :  ^^No  real  or 
personal  property  found,"  and  signed  his  name 
thereto,  and  delivered  the  same  to  the  officeur  in  charge 
of  the  main  office  to  be  filed.  On  the  next  day,  the 
19lh,  the  sheriff  filed  the  execution  in  the  county 
clerk's  oflSce  with  the  return  thereon  indorsed  by  the 
deputy. 

This  action  was  commenced  on  February  18,  the 

day  on  which  the  deputy  sheriff  indorsed  his  return. 

I  think  the  return  was  sufficient  within  the  provi- 

[']    sions  of  the  Code,  section  1871,  and  the  rule  in 

equity  with  respect  to  the  bringing  of  jadgment 

creditors'  actions.    The  provisions  of  the  Code,  like 

that  of  the  Revised  Statutes,  required  the  return  of 

an  execution  upon  the  judgment,  wholly  or  partly 

unsatisfied,  before  the  bringing  of  a  creditor's  action 

to  reach  equitable  assets.    But  these  statutory  re^ 

quirements  are  only  an  expression  of  the  rule  in 

[•]    equity  that  before  the  creditor  could  reach,  by 

action,  equitable  assets,  his  remedy  at  law  must 

be  exhausted.    The  return  by  the  sheriff  of  an  execu^ 

tion  unsatisfied  is  official  evidence  satisfactory  to  the 

court  that  the  creditor  has  proceeded  as  far  as  he 

could  in  a  court  of  legal  cognizance,  to  obtain  satisfac- 
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tion  of  his  judgment.  It  is  the  duty  of  the  sheriff, 
haying  made  a  return  of  his  doings  under  an  execu- 
tion, to  file  the  same  in  the  proper  office..  That  is 
implied  in  the  command  to  return  the  same  within 
sixty  days.  The  word  "  return  "  in  this  last  sense  had 
more  significance,  when  an  execution  proceeded  from 
the  court,  under  its  seal — for  an  officer,  to  whom  pro- 
cess is  delivered  for  execution  must,  when  executed, 
return  or  deliver  back  the  same  to  the  court  issuing 
it,  with  his  return  thereon.     '*  A  return  to  process  is 

the  officer's  answer  touching  the  service  or  execu- 
[•]    tion  of  such  process.    It  is  usually  in  the  form  of 

a  certificate,  and  is  indorsed  on  the  writ,  process 
or  paper,  and  it  must  be  signed  by  the  officer  making 
it'*  {Crocker  onSlierifs^  2  ed.  §  39).     It  is  this  return 

which  the  sheriff  makes  that  the  execution  is 
[*]    unpaid  wholly  or  in  part,  and  not  the  mere  filing 

of  the  process,  with  which  the  court  deals  in  de- 
termining whether  the  remedy  at  law  has  been  ex- 
hausted. It  is  such  return  which  may  be  amended  if 
erroneous,  or  upon  which,  if  false,  an  aggrieved  party 
has  a  remedy. 

Thus,  in  Cassidy  v.  Meacham  (3  Paige^  312),  the 
chancellor  said:  ''The  creditor  must  set  out  in  his 
bill  the  issuing  of  the  execution,  the  time  at  which  it 
was  returnable,  and  the  actual  return  of  the  sheriff 
thereon,  in  such  a  manner  that  the  court  can  see  that 
the  remedy  at  law  has  been  legally  exhausted.'' 

In  Clark  V.  Dakin  {3  Barb.  Ch.  36),  where  the  execu- 
tion had  been  filed  by  the  sheriff  in  the  wrong  clerk's 
office,  the  chancellor  held,  in  substance,  that  the  sher- 
iff's return  upon  the  writ,  and  not  the  filing  thereof, 
was  the  important  thing,  and  he  said,  "  for  the  remedy 
at  law  is  exhausted  by  the  sheriff's  return  upon  the 
execution,  which  is  all  that  is  necessary  to  give  the 
court  jurisdiction." 

In  Ocean  National  Bank  v.  Olcott  (46  If.   T.  12, 
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19),  Church,  Ch.  J.,  says:  *' Although  the  indorse- 
ment  of  the  execution  ^nvZla  bona'*  was  not  filed,  it 
was  actually  made,  which,  with  the  other  facts  alleged, 
may  be  regarded  as  a  substantial  compliance  with  the 
equity  rule  referred  to"  (Weinbrenner  z).  Johnson,  7 
Abb.  Pr.  N,  S.  202,  207;. 

During  the  life  of  an  execution  in  the  sheriff's 
hands  there  is  a  possibility  that  it  may  be  collected  or 
paid.  But  in  the  case  under  consideration,  when  the 
sheriff  made  his  return  thereon,  the  execution  was 
already  spent.  The  sixty  days,  in  which  a  levy  might 
have  been  made,  upon  i)roperty  subject  to  levy,  hiJid 
already  expired.  No  levy  could  have  been  thereafter 
made.     The  judgment  debtors  had  assigned  and  had 

parted  with  all  their  property,  and  were  insolvent. 
[']    Under  such  circumstances,   the  return  made  by 

the  deputy  sheriff,  who  was  charged  with  all  duty 
under  the  process,  on  the  18th  of  the  month,  is  suffi- 
cient to  answer  all  the  demands -of  the  statute,  or  the 
rule  in  equity,  to  uphold  the  plaintiff's  suit  commenced 
on  that  day.  It  would  be  sacrificing  the  substance  to 
the  form  to  hold  that  the  failure  of  the  sheriff  to  file 
the  execution  until  the  following  day  should  defeat 
the  plaintiffs'  action  commenced  on  the  18th  day  of 
February. 

The  other  objection  raised  by  the  defendants' 
counsel  is  apparently  more  difficult.  But  upon  exam- 
ination it  turns  out  to  be  a  difficulty  in  appearance 
only,  and  not  substantial. 

A  credi^r  with  full  knowledge  of  fraud  in  fact  in 

the  execution  and  delivery  of  a  voluntary  assign- 
[*]    ment  by  a  debtor  of  his  property  may  elect  to 

waive  the  fraud,  and  may  acquiesce  in  and  confirm 
the  dispositions  made  thereby,  and  may  choose  to 
take  a  benefit  thereunder.  In  such  case  he  could  not 
afterwards,  by  action  in  a  court  of  equity,  move  in 
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hostility  to  the  assignment,  and  seek  to  set  it  aside  as 
fraudulent  against  creditors. 

An  election  clearly  and  unequivocally  made  by  a 

creditor  of  the  assignor  to  sustain  the  assignment, 

[']    and  to  take  benefits  thereunder,  with  knowledge- 

on  his  part  that  it  is  impeachable  in  a  court  of 

equity  for  fraud,  is  final  and  conclusive  upon  tlie 

creditor. 

A  creditor,  by  concurrence  with  or  acquiescence  in 
a  voluntary  settlement  of  real  or  personal  estate, 
which  was  intended  to  hinder  or  delay  creditors,  may 
preclude  himself  from  impeaching  the  deed  (Oliver  v. 
King,  8  De  Q.  Mac.  &  G,  [Eng.  Chy.]  110). 

In  Cavanagh  v.  Morrow  (67  How.  Pr.  241)  I  had 
occasion  recently  to  apply  that  rule,  and  I  dismissed 
the  creditor's  action  upon  the  ground  that  he  had 
acquiesced  in  and  confirmed  the  assignment  (See  also 
Rapalee  v.  Stewart,  27  N.  Y.  313 ;  Pratt  v.  Adams,  7 
Paige,  639,  641). 

Shortly  after  the  execution  and  delivery  of  the  as- 
signment, the  books  of  the  assignors  were  examined 
by  an  expert  accountant  at  the  instance  of  the  credi- 
tors, who  discovered  therefrom  that  shortly  before 
making  the  assignment,  and  in  contemplation  thereof, 
the  assignors,  who  were  copartners  in  trade,  had 
withdrawn  to  their  own  use  a  considerable  part  of  the 
moneys  of  the  firm.  It  was  not  intended  by  them  that 
these  moneys  should  pass  under  the  assignment,  and 
they  in  fact  never  reached  the  hands  of  the  assignee. 
At  a  meeting  of  creditors,  at  which  the  plaintiffs  were 
present,  the  fact  of  the  withdrawal  of  such  funds  by 
their  debtors  to  their  individual  use  was  reported 
by  the  person  who  examined  the  books.  Notwith- 
standing the  knowledge  of  such  facts  so  reported  to 
them,  a  proposition  for  the  compromise  of  the  debts  of 
the  assignors  with  their  creditors  was  discussed.  In 
the  end,  an  agreement  looking  to  such  composition 
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was  signed  by  several  creditors,  including  the  plaint- 
iffs' firm.  By  this  agreement,  the  creditors  were  to 
receive  forty  cents  on  the  dollar  of  their  respective 
claims,  and  the  assigned  estate  was  to  be  restored  to 
the  assignors,  and  the  assignee  discharged. 

This  agreement  bears  date  December  28,  1883 — 
about  forty  days  after  the  assignment  was  made.  The 
agreement  of  compromise  was  never  carried  into  eflfect. 
The  subsequent  action  of  the  plaintiffs  was  in  itself 
enough  to  defeat  it.  When  they  signed  the  agree- 
ment the  plaintiffs  reserved  the  right  to  withdraw 
unless  the  arrangement  was  consummated  by  a  certain 
day,  and  before  the  day  named  they  in  substance 
withdrew.  Having  received  nothing  in  pursuance  of 
the  agreement,  they  doubtless  had  the  right  to  recede 
at  any  time  before  it  became  perfected.  They 
[•]  certainly  had  such  right  if  they  had  become  satis- 
fied that  the  conduct  of  the  assignors  was  fraudu- 
lent and  that  the  assignment  itself  was  void  or  voidable 
for  fraud. 

On  January  12, 1884,  they  clearly  made  an  election 
to  treat  the  assignment  as  fraudulent,  for  they  then, 
upon  affidavits,  caused  to  be  issued  out  of  this 
[•]  court,  in  an  action  against  their  debtors,  an 
attachment  under  which  the  sheriff  levied  upon 
and  seized  the  assigned  estate.  Among  the  grounds 
alleged  in  the  affidavits  for  the  attachment  was  the 
fraudulent  withdrawal  of  moneys  by  the  debtors  from 
their  firm  assets,  immediately  before  their  assignment, 
and  in  contemplation  thereof. 

The  plaintiffs  cannot  be  charged  either  with  acqui- 
epoence  or  laches  in  not  taking  this  step  in  hostility 
to  the  assignment  immediately  upon  being  ad- 
[*•]  vised,  at  the  creditors'  meeting,  of  the  withdrawal 
of  these  funds  by  their  debtors,  under  the  circum- 
stances above  mentioned,  to  be  used  by  them  in  per- 
fecting a  compromise  with  their  creditors,  or  in  sup- 
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I)orting  themselves  and  families  in  the  event  that  a 
compromise  could  not  be  effected. 

The  assignors  had  been  advised  by  counsel  that 
such  withdrawal  of  funds  was  not  improper,  and  the 
plaintiffs  may  be  excused  from  not  at  once  seeing  in 
the  discussion  for  a  comi)romi8e  that  the  withdrawal 
of  these  funds  was  part  and  parcel  of  a  scheme  on  the 

.  part  of  the  assignors  to  delay  and  defraud  credi- 
["]  tors.  And  in  order  to  constitute  a  valid  confirma- 
tion, '^  a  person  must  he  aware  that  the  act  he  is 
doing  will  have  the  effect  of  confirming  an  impeachable 
transaction"  {Leading  Cases  in  Equity^  White  & 
Tudor ^  4th  ed.  vol.  1,  pt.  1,  p.  237) ;  *'  or  in  other  words, 
of  the  way  in  which  facts  would  be  dealt  with  in 
a  court  of  equity  {Id.  259).  After  the  attachment 
was  levied,  the  assignee  claimed  the  property  ;  but  the 
plaintiffs  gave  a  bond  of  indemnity  and  the  sheriff 
held  on  to  the  property. 

But  the  entire  conduct  of  the  plaintiffs  in  procuring 
the  attachment,  upon  the  grounds  alleged,  which  were 
submitted  to  the  court,  and  their  subsequent 
['•]  steps  thereunder,  was  a  pronounced  election  to 
regard  the  assignment  as  invalid,  and  they  will 
be  limited  to  an  attitude  of  hostility  thereafter  (Ro- 
dermund  v.  Clark,  46  N.  T.  354 ;  Moller  v.  Tuska,  87 
Id.  166). 

The  plaintiffs'  right  to  the  attachment,  upon  the 
ground  alleged  by  them,  has  been  sustained  by  the 
general  term  of  this  court  (Vietor  v.  Henlein,  7  N.  T. 
CiD.  Pro.  68). 

There  are  two  other  grounds  upon  which  reliance 
is  placed  by  the  defendants'  counsel  to  show  an  adop- 
tion by  the  plaintiffs  of  the  assignment.  One  is  that 
they  moved  in  the  court  of  common  pleas  to  remove 
the  assignee.  The  other,  that  they  proved  their  claim 
and  delivered  the  proof  to  the  assignee — both  of  which 
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Steps  were  taken  after  they  had  saed  oat  their  attach- 
ment. 

And  if  I  am  correct  in  the  conclusion  that  the  sning 
out  of  the  attachment  and  the  seizure  thereunder  of 
the  assigned  estate  upon  the  grounds  alleged  was  an 
election  on  the  plaintiffs'  part  to  act  in  hostility 
["J  to  the  assignment,  any  steps  in  a  contrary  direc- 
tion thereafter  must  fail  of  success.  ^ 

But  amongst  the  grounds  set  up  in  the  court  of 
common  pleas  upon  which  the  removal  of  the  assignee 
were  sought,  were  the  facts  set  up  in  the  affidavits 
upon  which  the  attachment  was  obtained.  And  in  the 
court  of  common  pleas  the  defendants'  counsel  dis- 
tinctly urged,  when  the  removal  of  the  assignee  was 
asked,  that  the  plaintiffs  were  attaching  creditors  and 
could  not  move  in  that  proceeding.  The  application 
to  remove  the  assignee  was  not  granted. 

Although  in  one  aspect,  this  movement  on  the 
plaintiffs'  part  might  be  considered  as  one  for  the 
preservation  of  the  assigned  estate  in  the  hands  of  an- 
other assignee,  yet  as  this  estate  was  already  "  in  cus- 
todia  legis'^^  under  the  plaintiffs'  attachment,  in  hos- 
tility to  the  assignment,  that  fact  of  itself  would  have 
furnished  a  sufficient  reason  for  the  denial  of  the 
application. 

The  plaintiffs,  in  August,  1884,  proved  their  debt, 
and  filed  the  same  with  the  assignee.  But  tbey  an- 
nexed to  their  proof  a  statement  that  they  did  not 
thereby  waive  any  rights  they  may  have  acquired 
under  their  attachment,  and  they  added,  "  nor  do  we 
recognize  in  any  manner  the  validity  of  said  general 
assignment,  unless  the  same  is  held  to  be  valid  and 
binding  against  us." 

In  Cavanagh  v.  Morrow  (67  How.  Pr.  241),  there 

was  an  unqualified  proof  by  the  creditor  of  its 

["]   debt  and  its  submission.    That,  with  other  facts 

appearing  in  the  case,  was  considered  to  be  an  act 
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clearly  in  recognition  of  the  validity  of  the  assign- 
ment, and  showing  an  intention  to  participate  in  its 
proceeds.  The  creditor  had  taken  no  steps  adversely 
to  the  instrument. 

But  in  the  case  under  consideration  the  proof  was 
submitted  with  an  intentional  qualification,  and  was 
only  to  be  taken  into  consideration  by  the  assignee  in 
the  event  that  the  assignment  should  in  the  end  be 
held  to  be  valid.  There  was  no  admission  of  its  valid- 
ity. The  assignee,  cognizant  of  the  proceedings  taken 
by  the  plaintiffs  in  hostility  to  the  assignment,  could 
doubtless  reject  the  proof  and  the  claim  (Moller,i;. 

Tuska,  87  N.  T.  166). 
["]      In  Boerum  v.  Schenck  (41  N.  T.  181,  190, 191), 

it  appeared  that  the  beneficiaries  accepted  certain 
moneys  under  a  sale  of  premises,  and  with  full  knowl- 
edge of  the  facts  gave  a  receipt  therefor  ''on  condition 
that  it  should  not  be  deemed  an  affirmance  of  the  sale, 
nor  prejudice  their  right  to  set  it  aside  or  their  interest 
in  the  premises."  The  act  was  insisted  upon  as  an 
estoppel.  The  defendants'  counsel  makes  substan- 
tially the  same  claim  in  this  case. 

But  in  Boerum  v.  Schenck,  Woodruff,  J.,  said  : 
''  Such  a  receipt  has  none  of  the  characteristics  of  an 
estoppel.  Such  a  receipt  admits  nothing;  it  misleads 
no  one ;  it  can  work  no  fraud  upon  any  person.  No 
one  of  the  requisites  of  an  equitable  estoi)pel  or 
estoppel  in  pais  can  be  founded  on  it"   (Hay dock  v. 

Coope,  53  N.  T.  68). 
[*•]     An  equitable  estoppel  never  takes  place  where  one 

party  did  not  intend  to  mislead  and  the  other  was 
not  misled  (Jewett  v.  Miller,  10  N.  T.  402).  And 
to  create  an  estoppel,  the  conduct  or  representation 
must  have  been  intended  to  influence,  and  must  have 
influenced,  the  other  party  to  his  injury  (Payne  v. 
Bumham,  62  N.  T.  69). 

For  while  the  plaintiffs,  in  filing  conditionally  and 


U2  CIVIL    PROCEDURE    REPORTS. 

Iselin  «.  Hen  lei  n. 

qnalifiedly  proof  of  their  debt,  did  not  intend  to  com- 
mit themselves  to  anything  inconsistent  with  their 
["]  election  and  action,  adversriy  to  the  assignment 
and  the  assignee's  right  and  claim  to  the  assigned 
estate,  their  action  in  thar  regard  coald  not  and  has 
not  affected  the  assignee  or  others  interested  under 
the  assignment  to  his  or  their  injnry. 

For  these  reasons,  therefore,  the  motion  made  by 
the  defendants'  counsel  at  the  close  of  the  case  to 
dismiss  the  complaint  mnst  be  denied. 

Upon  the  merits  the  case  is  completely  with  the 
plaintiffs.  The  assignors,  professing  to  surrender  all 
their  property  through  the  assignment,  intentionally 
withheld  a  considerable  [)art  of  their  estate  from  its 
operation.  They  took  it  to  themselves,  to  be  appropri- 
ated to  their  own  use.  This  was  part  of  a  plan  which 
culminated  in  the  assignment  itself.  It  was  not  in- 
tended that  these  moneys  should  be  inventoried  or 
that  the  assignee  should  get  them.  That  the  assignee 
was  ignorant  of  the  withholding  of  these  moneys  by 
the  assignors  does  not  affect  the  fraudulent 
P*]  character  of  the  transaction.  The  action  of  the 
assignors  was  fraudulent,  and  their  conduct  viti- 
ated the  deed  in  equity  (Talcott  v.  Hess,  31  Hun,  282  ; 
Shultz  V,  Hoagland,  85  JV.Y.  464). 

The  withholding  of  these  moneys  by  the  assignors 
has  been  already  adjudged  to  have  been  fraudulent  as 
to  creditors  (Vietor  v.  Henlein,  supra).  But  this  fraud 
is  inseparable  from  the  assignment  itself.  The  facts 
do  not  justify  a  conclusion  that  the  assignee  took 
possession  of  the  assigned  estate  in  any  true  sense. 

The  assignors  and  their  agents  and  clerks  had  the 
charge  and  possession,  very  much  as  before  the  execu- 
tion of  the  instrument.  The  assignment  was  admin- 
istered largely  in  the  interest  of  the  assignors,  instead 
of  the  creditors. 

The  facts  appearing  in  evidence  justify  what  Van 
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Hoes  EN,  J.,  said  in  the  court  of  common  pleas  on  the 
motion  to  remove  the  assignee:  "He  (the  assignee) 
has  disregarded  that  provision  of  the  statute  that 
requires  that  an  assignment  should  be  accompanied 
and  followed  by  an  absolute  change  of  possession  of 
the  property  assigned.  He  not  merely  employed  the 
assignors,  and  put  them  upon  the  pay-roll,  but  he  left 
them  in  undisturbed  possession  of  the  goods." 

There  must  be  judgment  in  favor  of  the  plaintiffs 
decreeing  the  assignment  to  be  fraudulent  and  void, 
as  having  been  made  with  intent  to  hinder,  delay  and 
defraud  them,  and  that  the  same  be  set  aside. 


AMERICAN  INSULATOR  COMPANY,  Appellant, 
V,  THE  BANKERS'  AND  MERCHANTS' 
TELEGRAPH  COMPANY,  Respondent. 

N.  Y.  Court  of  Common  Pleas,  Oenebal  Term, 
June,  1885. 

§  525. 

VerifiecUian, — Form  of,  to  pleading  when  made  by  officer  of  domeUie 

corporation. 

Where,  in  an  action  against  a  domestic  corporation,  the  answer  is 
Terified  by  its  secretary,  and  the  verification  was  in  the  usual  form 
of  a  verification  by  a  peLTty^^Held,  that  the  verification  was  suffi- 
cient;[']  that  it  was  the  verification  of  the  corporation,  and  a  verifi- 
cation by  a  party ;[']  that  it  is  only  agents  or  attorneys  that  are 
required  when  verifying  pleadings  to  set  forth  the  c^rounds  of  their 
belief  as  to  all  of  the  matters  not  stated  upon  their  knowledge,  and 
the  reason  wliy  the  veri6cation  is  not  made  by  the  party.  [*J 

Glaubensklee  v,  Hamburgh  and  American  Steam  Packet  Co.  (9  JUb, 
Pr,  104),  followed. [»] 

{Bedded  June  1,  1886.) 
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Appeal  from  order  of  general  term  of  city  court  of 
New  York,  affirming  order  of  special  term  of  said 
court  vacating  judgment. 

The  opinion  states  the  facts. 

Henry  C.  Andrews^  for  plaintiff-appellant. 

Where  the  verification  "is  made  by  a  person  other 
than  the  party,  he  must  set  forth  in  the  affidavit  the 
grounds  of  his  belief  as  to  all  matters  not  stated  upon 
his  knowledge,  and  the  reason  why  it  is  not  made  by 
a  party."  Code  Civ.  Pro.  §  626.  An  officer  of  the 
defendant  corporation  is  not,  merely  by  reason  of  that 
fact,  a  party  to  this  action.  This  follows  from  the 
reasoning  in  the  analogous  case  of  People  v.  Mutual 
Gas  Light  Co.,  74  N.  Y.  434.  .  .  .  See  same  case,  in 
14  HuUj  157  ;  see  also  Boorman  v.  Atlantic  &  Pacific 
R.  R.  Co.,  78  N.  T.  699.  It  not  appearing  that  it  was 
the  duty  of  the  secretary  to  know  the  matter  set  up  in 
the  answer,  and  the  answer  not  stating  that  the 
secretary  had  been  informed  as  to  such  matter  by  the 
officer  whose  duty  it  was  to  know  them,  it  is  not  the 
answer  of  the  defendant  corporation  at  all.  Code  Ch\ 
Proc,  %  624.  .  .  .  See  Ladue  v.  Andrews,  64  Bow. 
160.  ...  A  corporation  has  knowledge  of  a  fact  by 
the  knowledge  of  an  officer  or  servant  whose  duty  it  is 
to  know  it,  and  not  otherwise,  and  even  the  knowledge 
of  an  officer,  not  within  the  scope  of  his  authority,  is 
not  notice  to  the  corporation.  La  Parge  Fire  Ins.  Co. 
V.  Bell,  22  Barb.  54:.  .  .  .  If  there  were  no  statute, 
an  officer  of  a  corporation  could  not  verify  its  plead- 
ing. Under  the  old  chancery  practice,  the  pleading 
was  over  the  seal  of  the  corporation.  If  the  oath  of  an 
officer  was  required,  the  officers  had  to  be  made  parties 
to  the  record.  But  where  corporations  aggregate  are 
sued  in  their  corporate  ctipacity,  they  must  appear  by 
attorney,  and  answer  under  the  common  seal  of  the 
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corporation.  DaniePs  ChaTicerp  Practice  (5th  Ed.), 
146,  n.  3;  Fulton  Bank  v.  N.  Y.  &  Sharon  Canal  Co., 
1  Paigcy  311). 

George  Putnam  Smithy  for  defendant-respondent. 

Allen,  J. — ^Thie  is  an  appeal  from  an  order  of  the 
general  term  of  the  city  court  of  New  York  aflBrming 
an  order  of  the  special  term  of  that  court  vacating  a 
judgment  in  favor  of  the  plaintiff  as  having  been  irreg- 
ularly entered. 

The  defendant  served  its  answer  on  the  12th  of 
September,  1884,  and  on  the  13th  of  September  the 
plaintiff  mailed  to  the  defendant's  attorney  a  notice, 
pursuant  to  section  628  of  the  Code  of  Civil  Procedure, 
that  it  elected  to  treat  the  answer  as  a  nullity.  On 
the  15th  of  the  same  month  the  plaintiff  returned  the 
answer  with  the  reasons  for  so  doing  indorsed  thereon, 
viz. : 

"That  the  veriiication  did  not  state  why  the  same 
was  not  made  by  the  party  defendant." 

"  Second.  That  it  did  not  state  the  ground  of  the 
belief  of  the  person  making  such  verification  as  to  the 
matters  not  stated  upon  his  knowledge." 

The  verification  was  made  by  the  secretary  of  the 
defendant,  which  is  a  domestic  corporation,  and  was 
in  the  usual  form  as  required  by  the  Code,  where  a 
pleading  is  verified  by  the  party.  The  plaintiff  there- 
upon entered  judgment.  The  judgment  was,  on 
motion,  set  aside,  and  the  plaintiff  appealed  to  the 
general  term  of  the  city  court,  where  the  order  vacating 

the  judgment  was  affirmed. 
[']  The  verification  was  sufficient.  In  Glaubensklee 
7).  Hamburgh  &  American  Steam  Packet  Co.  (9 
^6&.  Pr.  104),  the  court  says:  ''When  a  corporation 
is  a  party,  the  verification  of  the  pleadings  may  be 
made  by  any  officer  thereof ;  and  the  officer  making 
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the  verification  is  not  required  to  state  the  grounds  of 
his  belief.  His  verification  is  that  of  the  party." 
This  decision  was  made  under  the  old  Code.*  Whether 
the  rule  hxid  down  in  this  case  controls  now,  can  be 
ascertained  by  comparing  the  section  of  the  Code  in 
force  at  the  time  of  this  decision  and  the  provisions  of 
the  Code  of  Civil  ^Procedure  as  they  now  exist. 

Section  625  of  the  Code  of  Civil  Procedure  is  as 
follows:  '*The  verification  must  be  made  by  the 
aflSdavit  of  the  party,  or,  if  there  are  two  or  more 
parties  united  in  interest,  and  pleading  together,  by 
at  least  one  of  them  who  is  acquainted  with  the  facts, 
except  as  follows: 

"1.  Where  the  party  is  a  domestic  corporation,  the 
verification  must  be  made  by  an  officer  thereof. 

"  2.  Where  the  people  of  the  State  are,  or  a  public 
officer  in  their  behalf  is  a  party,  the  verification  may 
be  made  by  any  person  acquainted  with  the  facts. 

"  3.  Where  the  party  is  a  foreign  corporation  ;  or 
where  the  party  is  not  within  the  county  where  the 
attorney  resides,  or  if  the  latter  is  not  a  resident  of 
the  State,  the  county  where  he  has  an  office,  and 
capable  of  making  the  affidavit ;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  to- 
gether, where  neither  of  them  acquainted  with  the 
facts  is  within  the  county  and  capable  of  making  the 
affidavit ;  or  where  the  action  or  defense  is  founded 
upon  a  written  instrument  for  the  payment  of  money 
only,  which  is  in  the  possession  of  the  agent  or 
attorney  ;  or  where  all  the  material  allegations  of  the 
pleading  are  within  the  personal  knowledge  of  the 
agent  or  the  attorney  ;  in  either  case  the  verification 
may  be  made  by  the  agent  or  the  attorney  for  the 
party." 

The  section  of  the  Code*  in  force  when  the  case 
above  referred  to  was  decided  is  as  follows  :  "  When 
*  Code  of  Procedure,  §  157. 
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the  pleading  is  verified  by  any  other  person  than  the 
party  he  shall  set  forth  in  the  affidavit  his  knowledge 
or  the  grounds  of  his  belief  on  the  subject,  and  the 
reason  why  it  is  not  made  by  the  party.  When  a 
corporation  is  a  party,  the  verification  may  be  made 
by  any  officer  thereof." 

It  will  be  seen  that  the  second  paragraph  of  section 
626  of  the  present  Code  is  the  same  in  substance  as  the 
first  paragraph  of  the  section  of  the  old  Code  above 
quoted,  and  that  the  last  paragraph  of  the  section  of 
the  old  Code  applies  to  all  corporations  and  provides 
that  the  verification  may  be  made  by  any  officer 
thereof,  while  subdivision  1  of  section  525  applies 
to  domestic  corporations  and  provides  tUat  the  veri- 
fication must  be  made  by  an  officer  thereof.  The  second 

paragraph  of  section  526  unquestionably  refers  to 
[*]     subdivision  3  of  section  525.     It  is  only  agents  or 

attorneys  that  are  required,  when  verifying  plead- 
ings, to  set  forth  the  grounds  of  their  belief  as  to  all 
matters  not  stated  upon  their  knowledge  and  the 
reason  why  the  verification  is  not  made  by  the  party. 
A  corporation  cannot  take  an  oath,  and  the  statute 

points  out  the  way  in  which  it  must  verify  a 
[■]     pleading.     Such  verification  is  the  verification  of 

the  corporation  and  a  verification  by  the  party. 
I  do  not  find  that  there  has  been  any  change  in 
the  law  in  reference  to  the  verification  of  pleadings 
which  affects  the  decision  in  Glaubensklee  v.  The 
Hamburgh  &  American  Steam  Packet  Company.  That 
case  prescribes  the  rule  correctly,  as  the  law  now 
stands. 

The  verification  being  sufficient,  it  is  not  necessary 
to  discuss  the  question  of  due  diligence  in  returning 
the  answer. 

The  order  appealed  from  should  be  affirmed. 

Daly,  Ch.  J.,  concurred. 
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KNAPP  V.  BURTON,  Impleaded. 

SuPEEME  Court,  Fourth  Department,  Onondaga 
County,  Circuit,  February,   1885. 

§§  370,  372,   1543. 

Adverse  posBemon. — What  is, —Itistance  of  case  in  which  party  had  no 

title  and  \cae  not  in  adverse  possession, —  When  deed  void 

because  of. — 7'rial  of  title  in  action  for  partition. 

Where  a  husband  conveyed  to  his  wife  through  a  third  person  the 
westerly  half  of  a  block  of  land  owned  by  him,  on  whicli  half  were 
situate  the  dwelling-house  occupied  by  him  as  a  homestead,  and 
the  out-buifdings,  and  his  will  contained  the  foUowmg  clause  :  ^'I 
have  heretofore  conveyed  through  a  third  person  to  my  said  wife 
the  house  and  lot  which  I  now  occupy,  and  it  is  my  wish  and 
desire,  which  I  trust  my  wife  will  regard,  that  she  will  not  sell  or 
incumber  said  house  and  lot  during  her  life,  but  will  retain  and 
occupy  it  as  a  house  for  herself  and  such  of  my  children  as  may 
need  or  require  one,'^ — Beldf  that  no  real  estate  was  devised  by  this 
clause  of  the  wil1,[*]  and  that  the  wife  did  not  acquire  any  title  or 
interest  in  the  easterly  half  of  said  block  either  by  grant  from  her 
husband  or  under  said  will.f*] 

Where,  in  such  a  case,  after  the  death  of  the  husband,  the  wife  con- 
tinued to  live  for  many  years  in  the  house  on  said  westerly  half  of 
the  block,  and  her  children  lived  with  her  as  they  had  before  his 
decease,  and  the  easterly  half  of  the  block,  which  was  separated 
from  the  westerly  half  by  a  fence,  was  used  as  a  fruit  orchard,  and 
she  and  the  children  used  the  fruit  grown  thereon  indiscriminately, 
— Held,  that  the  wife  did  not  hold  said  easterly  half  adversely  to 
the  children  who  were  devisees  thereof  under  the  will.p] 

The  question  of  title  may  now  be  tried  and  determined  in  an  action 
for  partition. [V] 

In  order  to  avoid  a  deed  under  the  law,  prohibiting  conveyances  of 
lands  by  grantors  out  of  possession,  as  it  now  stands,  the  posses- 
sion  of  the  land  must  not  only  be  out  of  the  grantor,  but  the  party 
in  possession  must  be  so  claiming  under  a  title  adverse  to  the 
grantor, [•]  and  where  the  conveyance  is  under  a  judicial  sale,  thQ 
question  of  adverse  possession  is  not  involved. ['] 

{Decided  February  17,  1885.) 
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Action  for. the  partition  of  real  property. 

The  action  was  tried  at  circuit  before  the  court 
without  a  jury,  a  jury  having  been  waived.  The 
opinion  contains  a  sufficient  statement  of  the  other 
facts. 

Baldwin  &  Kennedy ^  for  plaintiflE. 

J.  C.  Fowler^  for  defendant. 

Kennedy,  J.— This  is  an  action  for  the  partion  of 
the  easterly  half  of  Block  84  in  the  former  village  of 
Salina,  now  city  of  Syracuse.  The  defendant  Laura 
M.  Burton,  who  alone  answers,  is  the  widow  of  Burr 
Burton  late  of  the  city  of  Syracuse,  now  deceased.  He 
died  May  4,  1865. 

The  defendant  Wilmot  E.  Burton  is  a  son  of  Burr 
Burton,  and  defendant  John  H.  Childs  is  the  grantee 
and  owner  of  the  1-7  of  premises  devised  to  Lebbeus 
D.  Burton.  Frances  A.  Childs  and  Helen  A.  Frost 
are  children  of  deceased,  and  each  devisees  of  a  1-7 
interest  in  the  premises. 

Burr  Burton  at  the  time  of  his  death  left  a  last  will 
and  testament,  in  and  by  which  he  named  the  defend- 
ants, Charles  Andrews  and  Edward  B.  Judson  as  ex- 
ecutors, and  appointed  them  trustees  of  certain  trusts 
therein  created.  Said  will  was  duly  proven  before 
the  surrogate  of  the  county  of  Onondaga,  and  letters 
testamentary  were  duly  issued  to  them,  and  they  as- 
sumed the  burden  of  the  office  and  accepted  the 
position  of  trustees.  Burton  also  left  him  surviving 
seven  children,  viz^. — Henry  B.  Burton,  Olive  Laura 
Hinton,  now  deceased,  Wilmot  Earl  Burton,  Frances 
Amelia  Childs,  Helen  Augusta  Burton,  Lebbeus  De- 
loss  Burton  and  Alfred  Myers  Burton.  All  of  said 
children  are  now  living  except  Olive  Laura  Hinton, 
Vol.  Vn.— 29 
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she  died  in  1874,  and  left  her  surviving  three  children. 
The  youngest  child  of  Burr  Burton  at  the  time  of  his 
death  was  Fred  M.  Burton,  who  was  then  17  years  old. 

The  plaintiff  acquired  the  title  of  Henry  B.  Burton 
in  and  to  the  real  estate  in  question,  as  well  also  that 
of  Olive  Laura  Hin ton,  through  several  mesne  convey- 
ances. 

He  also  acquired  all  the  right,  title  and  interest  of 
Fred  M.  Burton,  in  and  to  said  premises  under  and  by 
virtue  of  a  deed  from  the  sheriff  of  Onondaga  county, 
who  conveyed  the  same  in  pursuance  of  a  sale  made 
by  him  upon  a  judgment  in  the  supreme  court  of  New 
York  against  said  Fred  M.  Burton. 

The  plaintiff  therefore  was  at  the  commencement  of 
this  action  the  owner  of  three-sevenths  of  the  premises 
in  question,  provided  those  devisees  under  the  will  of 
Burr  Burton  and  whose  interest  he  acquired  were  the 
owners  of  such  interests. 

It  is  claimed  on  the  part  of  the  defendant  Laura  M. 
Burton  that  by  conveyances  from  Burr  Burton  in  his 
lifetime,  and  under  the  fourth  clause  in  his  will,  she 
became  the  owner  of  all  of  block  84  aforesaid.  The 
clause  reads  as  follows:  ** Fourth.  I  give  and  be- 
qaeath  to  my  said  wife,  absolutely,  all  the  household 
goods,  stoves,  furniture,  glass  and  chinaware,  linen, 
clothing,  ornaments,  pictures,  family  carriages, 
sleighs,  horses,  harnesses  and  all  other  articles,  used 
in  and  about  the  premises,  which  may  be  occupied  by 
me  as  a  residence  at  my  decease.  I  have  heretofore 
conveyed  through  a  third  person,  to  my  said  wife,  the 
house  and  lot  which  I  now  occupy,  and  it  is  my  wish 
and  desire,  which  I  trust  my  wife  will  regard,  that 
she  will  not  seller  incumber  said  house  and  lot  during 
her  life,  but  will  retain  and  occupy  it  as  a  house  for 
herself,   and  such  of  my  children  as  may  need  or 

require  one." 
[*]  By  this  provision  no  real  estate  is  devised  to 
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Laura  M.  Burton,  and  inquiry  as  to  the  extent  of 
the  conveyance  made  by  the  decedent  to  her  referred 
to  in  said  clause,  shows  that  on  the  25th  day  of 
October,  1859,  he  conveyed  by  deed  to  one  Timothy  R. 
Porter,  the  westerly  half  of  said  block  84,  by  metes 
and  bounds.  That  Porter  and  his  wife,  on  the  26th 
day  of  October,  same  year,  conveyed  the  same  by  deed 
to  said  Laura  M.  Burton,  and  that  upon  said  westerly 
half  so  conveyed  was  situate  the  dwelling-house  and 
out-buildings,  then  and  at  the  time  of  his  death  occu- 
pied by  the  Haid  Burr  Burton  as  a  homestead,  and 
where  he  and  his  family  resided. 

In  the  light  of  the  evidence,  I  do  not  think  Laura 
M.  Burton  acquired  any  title  to  or  interest  in  the 
easterly  half  of  said  block,  it  being  the  land  in  ques- 
tion, either  by  grant  from  her  husband  or  under 
[*]  his  said  will.  And  that  said  easterly  half  was 
owned  by  the  decedent  at  the  time  of  his  death, 
and  went  to  make  up  the  real  estate  of  which  he  "died 
seized,  and  formed  a  part  of  the  rest  and  residue  of  his 
real  estate  referred  to  in  the  ''8"  **9"  and  '*10" 
clauses  in  said  will. 

That  by  the  ''8"  and  "9"  clauses  in  said  will,  one 
undivided  one-seventh  part  of  the  real  estate  in  ques- 
tion was  given  and  devised  to  his  son,  said  Henry  B. 
Burton,  and  one-seventh  thereof  to  his  daughter  Olive 
Laura  Hinton,  and  they  each  took  an  immediate  estate 
in  fee  therein,  and  which  estate  the  plaintiff,  as  stated 
subsequently,  acquired. 

The  executors  and  trustees  named  in  said  will  were 
duly  discharged  of  the  trust  created  by  said  will  about 
the  year  1879,  without  executing  the  trust  contained 
in  the  10th  clause  in  said  will,  to  the  extent  that  they 
did  not  sell  the  real  estate  or  convey  the  same  to  the 
cestui  que  trust,  although,  prior  to  such  discharge, 
each  of  them  had  attained  the  age  of  twenty-five  years. 
No  trustee  or  trustees  have  been  appointed  in  their 
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place  and  stead.  Upon  the  discharge  of  said  trustees 
as  aforesaid,  the  real  estate  mentioned  in  the  tenth 
clause  in  said  will,  including  that  in  question,  became 
and  was  vested  in  said  cestui  que  trust,  in  the  propor- 
tion of  one  undivided  one-seventh  part  thereof  to  each. 
And  all  the  owners  thereof  became  tenants  in  common 
in  said  lands. 

The  defendant,  Laura  M.  Burton,  in  her  answer 
claims  that  she  is  the  sole  owner  of  all  the  lands  in 
question,  claiming  title  thereto  by  grant  from  her 
husband  and  under  his  last  will.  She  denies  that  the 
plaintiff  or  any  of  his  co  tenants  are  in  the  possession 
of  it,  or  ever  have  been,  but  instead  avers  that  ever 
since  the  death  of  her  husband  Burr  Burton,  she  alone 
has  been  in  possession  thereof,  claiming  title  thereto. 

Before  the  Code  of  Civil  Procedure,  it  is  doubtful 
if  the  questions  raised  b}'-  the  answer  herein  could 
have  been  tried  and  determined  in  this  action  (Ship- 
man  V.  White,  62  How.  Pr.  62,  and  cases  cited. 
[']  By  section  1543  of  the  Code  it  is  provided : 

*'  The  title  or  interest  of  the  plaintiff  in  the  prop 
erty  as  stated  in  the  complaint,  may  be  controverted 
by  the  answer.  The  title  or  interest  of  any  defendant 
in  the  property  as  stated  in  the  complaint,  may  ^Iso 
be  controverted  by  his  answer,  or  the  answer  of  any 
other  defendant,  etc.  The  issues  thus  joined  as  pre- 
scribed in  this  section  must  be  tried  and  determined 
in  the  action."  Section  1644  provides  :  ''  An  issue  of 
fact  joined  in  the  action  is  triable  by  a  jury  unless  the 
court  directs  the  issue  to  be  stated  as  prescribed  in 
section  980  of  this  act,  the  issue  may  be  tried  upon  the 

pleadings." 
[*]  It  would  now  seem  that  the  question  of  title 

may  be   tried  and  determined  in  an  action  for 
partition. 

The  defendant,  Laura  M.  Burton,  had  no  title  to 
the  easterly  half  of  the  block  as  before  stated.    During 
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the  lifetime  of  her  husband,  it  was  used,  in  connec- 
tion with  and  as  an  adjunct  to  the  homestead  or  west- 
erly half,  for  a  fruit  orchard  and  grapery.  After  his 
death,  it  appears  that  Mrs.  Barton  continued  for  many 
years  to  live  in  the  family  mansion,  and  some  of  the 
children  lived  there  with  her,  and  composed  a  part  of 
the  family ;  and  the  lands  in  question  continued  to  be 
used  by  the  family  as  it  had  been  in  the  decedent's 
lifetime.  A  fence  built  across  the  block  substantially 
separated  the  two  halves  of  the  block.  About  three 
years  ago,  the  defendant  left  the  dwelling-house  on 
the  premises,  and  commenced  boarding.  At  the  time 
she  so  left  the  premises,  she  left  them  in  care  of  a  ser- 
vant who  had  been  in  the  family  from  a  time  prior  to 
the  death  of  Burr  Burton,  and  be  has  had  the  care  of 
them  since  defendant  so  left  and  ceased  their  immedi- 
ate occupancy. 

Some  of  the  children  continued  to  make  it  their 
home  with  their  mothf^r,  down  to  the  time  she  went  to 
boarding,  and  all  of  them  nsed  the  frnit  grown  upon 
the  easterly  half  indiscriminately.  I  do  not  think 
[•J  that  the  defendant,  Mrs.  Burton,  can  be  held  to 
have  been  in  possession  of  the  premises  holding 
adverse  to  the  children,  devisees  under  the  will. 

The  claim, of  the  defendant  that  the  conveyance 
from  Henry  B.  Burton  and  the  heirs  of  Olive  Laura 
Hinton,  are  void  because  the  lands  'conveyed  were 
held  at  the  time  adversely  by  her,  cannot  be  main- 
tained. There  is  but  little  left  of  the  statute  against 
where  the  grantor  is  out  of  possession  at  the  time ;  and 
in  order  to  avoid  a  deed  under  the  law,  as  it  now 
stands,  the  possession  of  the  lands  must  not  only 
[•J  be  out  of  the  grantor,  but  the  party  in  posses- 
sion must  be  so  claiming  under  a  title  adverse  to 
the  grantor  (Sedgwick  v.  Stanton,  14  N.  T.  289 ;  3 
Ji,  S.  (7  Ed.)  p.  2196,  §  147).  In  the  matter  of  Grin- 
nell  V.  Dally,  Court  of  Appeals,  18  Alb.  Law  Jour,  75, 
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giving  construction  to  section  on  p.  2616  of  3  H.  S,  (7 
Ed). 

Such  was  not  tbe  position  the  defendant  occupied 
in  relation  to  the  lands  in  question  and  a  conveyance 
by  the  devisees  of  their  interest  in  the  lands,  vested  a 
valid  title  thereto  in  the  grantee,  as  she  was  not  in 
possession  claiming  under  a  title. 

If  right  in  the  foregoing  positions,  the  plaintiff 
was  the  owner  in  fee  of  three-sevenths  of  the  lands  in 
question,  and  as  such  entitled  to  the  possession 
thereof,  and  is  in  a  position  to  maintain  this  action. 

In  relation  to  the  one-seventh  interest  of  Fred, 
n  M.  Burton,  the  plaintiff  acquired  that  under  a  ju- 
dical sale,  and  with  reference  to  this  interest  the 
question  of  adverse  possession  in  Laura  M.  Burton  is 
not  involved  (Tulla  v.  Jackson,  6  Wend.  213  ;  Tracy 
V.  Thorn,  2  Barb.  166). 

The  title  and  interests  of  the  parties  in  the  land 
and  premises  sought  to  be  partitioned,  are  as  follows: 
The  plaintiff  is  the  owner  of  an  undivided  three- 
sevenths  of  said  lands,  said  three  sevenths  are  those 
devised  to  Henry  B.  Burton,  Olive  Laura  Hinton  and 
Fred.  M.  Burton,  respectively.  The  defendant,  John 
H.  Childs,  is  the  owner  of  one-seventh*  of  said  lands, 
the  same  being  the  one-seventh  devised  to  Lebbeus  D. 
Barton.  Wilmot  E.  Burton,  Frances  A.  Childs  and 
Helen  A.  Frost'are  each  owners  of  one-seventh  thereof 
as  devisees  under  the  last  will  and  testament  of  Burr 
Burton,  deceased. 

The  defendant,  Laura  M.  Burton,  widow  of  Burr 
Burton,  having  accepted  the  provisions  made  for  her 
in  and  by  the  last  will  and  testament  of  her  husband 
in  lieu  of  dower  in  decedent's  real  estate,  has  no  title 
in  or  to  any  part  of  said  premises. 

It  appearing  by  the  evidence  that  said  property 
can  be  partitioned  and  that  it  will  be  for  the  best  inter- 
est of  the  parties  that  such  partition  be  made,  an 
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interlocutory  judgment  will  be  entered  in  pursuance 
of  the  above  findings  and  for  the  appointment  of 
three  disinterested  and  reputable  freeholders,  com- 
missioners to  make  such  partition  and  that  they  re- 
port their  proceedings  to  this  court. 

The  question  of  costs  and  all  other  questions, 
including  taxes  paid  by  Lanra  M.  Barton,  will  be 
reserved  until  the  coming  in  of  the  report. 

All  the  parties  being  adults,  the  three  commission- 
ers may  be  agreed  upon  by  them,  if  not  named  by  the 
court,  on  a  notice  of  not  less  than  two  days. 
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indemnitors  of  siieriff  in  his  place  in  action  against  him.         .     46 

See  **  Appeal." 

COURT  OP  COMMON  PLEAS— Is  county  court  within  mean- 
ing of  section  606  of  the  Code  of  Civil  Procedure.    ...       6 

Judge  of,  may  grant  ex  parte  injunction  in  action  in  N.  Y. 

Superior    Court 5 

See  **  Appeal." 

DECEIT— See  *' Fraud." 

DEFINTTIONS—Discretionary  orders 856 

DEMURRER— See  **  Pleadings." 

DISCOVERT — Instance  of  case  in  which  inspection  of  books, 
etc.,  should  be  ordered 64 

DISTRICT  COURTS  IN  THE  CITT  OF  NEW  TORH— Attach- 
ment is  provisional  remedy  in 135 

Effect  of  error  in  sustaining  attachment  on  judgment.        .  135 

—  No  remedy  by  appeal  for  such  error. 135 

DIVORCE— See** Pleadings,  Complaint/^  '* Separation." 

DOWER— See  •*  Real  Estate." 

ESCAPE— See  **  Sheriff." 

ESTOPPEL— What  does  not  amount  to  equitable      .        .        .438 

EXAMINATION  OP  PART7  BEFORE  TRIAL— Existence  of 
cause  of  action  and  that  action  is  about  to  be  brought  must  be 
shown  to  authorize  examination  of  proposed  party  before 
action  brought 426 
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Cannot  be  had  in  U.  S.  Court  or  continued  therein  when 

pending  at  time  of  removal  of  action  thereto  from  State  court.  169 

SZOBFTIONS^-When  waived 414 

When  not  available  on  appeal  because  not  specific.     .        .  414 

See  **  Appeal  ;"  ** Case  on  Appeal." 

BXEIOnnON — Against  what  property  issued  when  attachment 

levied  in  action  against  resident  of  State 403 

When  execution  and  sale  thereunder  void.         .         .         .  403 

Effect  of  sale  under  void 408 

What  is  sufficient  return  of  to  permit  commencement  of 

judgment  creditor's  action 431 

When  leave  to  issue,  after  lapse  of  five  years  from  entry  of 

judgment,  granted  nunc  pro  tune 850 

See  **  Supplementary  Proceedings." 

BZECUnON  AGAINST  THB  PBRSON^May  be  issued  on 
judgment  in  action  for  damages  for  personal  injuries  caused  by 

negligence 802 

BXZSCUTOR  AND  ADMINIS'TOATOR— Removal  of  for  mis- 
conduct and  waste 257 

When  becomes  trustee 257 

When  claim  presented  to,  considered  allowed        .        .        .  864 

Payment  of  claim  against  decedent's  estate,  when  ordered  .  364 

When  claim  properly  presented  to  one  of  two  executors      .  864 

Objection  to  claim  against  estate,  by  whom  made        ..        .  273 

Where  there  were  originally  three  executors  of  a  personal 

estate  worth  over  $100,000,  and  one  of  them  has  died,  three 
full  commissions  should  be  allowed  and  apportioned  between 
the  survivors  and  the  personal  representatives  of  the  deceased 

executor 92 

It  seems^  that  a  testator  may  limit  the  amount  of  commissions 

to  be  paid  his  executors  or  deprive  them  entirely  of  commis^ 

sions 92 

When  commissions  cannot  be  withheld  by  court.        .        .    92 

Letters  of  administration  with  the  will  annexed  when  prop- 
erly granted  upon  giving  reduced  security  on  consent  of  heirs.  159 

When  validity  of  cannot  be  questioned  in  collateral  proceed- 

•  ings 159 

Temporary  letters  of  administration,  when  not  granted        .  287 

See  **  Action;"  **  Appeal;"  '* Bond;"  ** Costs;"  ** Limita- 
tion TO  Action;"  **  SuRRoaATS^s  Court." 
BVIDBNCB— When  account-book  of  a  party's  testator  is .        .  282 

Testimony  as  to  a  communication  with  the  decedent  .  252,  282 

What  amounts  to 252,  282 

Objection  to  such  evidence  as  incompetent  under  section 
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829  of  the  Code  of  Civil  Procedure  is  suflScientty  broad  and 
specific 253 

When  statute  of  frauds  does  not  determine  admissibility  of 

evidence  .         .       * 195 

AVhen  former  counsel  of  party  cannot  be  compelled  to  pro- 
duce papers  received  from  his  client 874 

Privilege  of  party  to  refuse  to  testify 374 

See  **  Examination  of  party  bbforb  Trial." 

FINDINGS— See  ''Appeal;"  •*  Judgment." 

FOHZ30L08I7RB — Action  for,  of  mortgage  on  real  property  is 
not  an  action  in  rem 828 

See  **  Limitation  to  Action." 

FORSIGN  CORPORATION— When  could  not  be  sued  at 
common  law 223 

When  court  of  this  State   has  not  jurisdiction  of  action 

against  for  specific  performance  of  contract  to  sell  lands .         .  222 

FORMER  ACTION— When  pendency  of,  not  a  bar .  .  257 

FRAUD— When  false  statements  to  mercantile  agency  sustain 
claim  that  goods  were  procured  by 67 

Wliat  amounts  to,  in  disposing  of  pro|)erty  .         .         .        .67 

Right  to  rescind  sale  of  goods  for 67 

Effect  of  rescission  on  former  sale 67 

Where  sale  of  goods  induced  by  fiaud,  agreemenjt  for  term 

of  credit  is  not  binding    .       • 67 

Proof  of  knowledge  of  falsity  of  statement  necessary  in 

action  for  deceit 188 

See  *'  Insolvent  Assignment." 

FRAUDS,  STATUTS  OF— See  **  Evidence." 

HABBAS  CORPUS— When  imprisonment  under  judgment 
nmy  not  be  inquired  into  upon  return  of 406 

HZ3IRS— Liability  of  for  debts  of  their  decedent        .        .        .100 

See  **  Action." 

HUSBAND  AND  WIFE— See  "Contempt;"  " Sepakation." 

INFANT— When  may  prosecute  action  as  poor  person.       .        .  320 

See  *'  Security  pou  Costs." 

INJUNCTION — Power  of  Supreme  Court  to  grant,  staying  action 
in  other  court. 113" 

When  court  no  power  to  grant  injunction  restraining  prose- 
cution of  action  therein. 118 

When  objection  that  relief  should   have  been   sought  by 

motion  in  action  sought  to  be  restrained  not  available.     .         .113 

Complaint  not   necessary  on   application   for,  when  right 

thsreto  depends  on  facts  extrinsic  to  the  cuuf^e  of  acti<m.  .  188 

Not  granted  in  State  court  to  restruin  infiingement  of  patent.  183 
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Proper  course  where  erroneously  granted.  ...      5 

When  granted  to  restrain  mayor  of  New  York  making  illegal 

and  corrupt  appointments  to  public  office 5 

Extent  of  such  an  injunction 5 

Must  be  accompanied  by  complaint  in  action  in  which  relief 

must  appear  from  complaint 6 

Wlien  failure  to  present  complaint  does  not  render  injunc- 
tion void. ,        .        .        .        .5 

Against  mayor  of  New  York  city  does  not  fall  within  section 

1809  of  the  Code  of  Civil  Procedure  requiring  notice.       .        .       5 

Power  of  judge  to  grant  beyond  that  justified  by  proof.       .       5 

See  **  Contempt;"  **  Cotjkt  of  Common  Plbas;"  **  Sum- 
mary Pbocbedikgs," 

INSOLVENT  ASSIGNMSNT— When  fraudulent,  confirmed  by 
acquiescence 481 

What  amounts  to  election  to  confirfn.  ....  431 

Instance  of,  held  fraudulent  and  void 431 

INSPBOnON— See  ''Discovbrt." 

INTERPIJEIAJDER— When  should  be  by  action  and  not  by 
motion , 109 

Instance  of  case  in  which  not  ordered 80$ 

JOINDER  OP  ACTIONS— See  ••Action." 

JOINT  DEBTORS — Instance  of  case  in  which  payment  of  judg- 
ment by  one  of  two,  did  not  discharge  it        .        .        .        .  850 

JUDOMENT— When  findings  of  fact  and  conclusions  of  law 
necessary 20d 

Signing  and  filing  decision 202 

Cannot  be  entered  on  opinion 202 

Entry  of,  where  one  party  recovers  damages  and  the  other 

costs 242 

See  "Attorney's  Lien;"  "  Joint  Debtors." 

JUDGBIENT  CREDITOR'S  ACTION — See  Execution. 

JUSTICE'S  COURT — Value  of  chattel  in  action  therefor,  how 
fixed  so  us  to  determine  right  to  new  trial  on  appeal.       .         .  141 

See  **  District  Courts  in  the  city  op  New  York;"  **  Limi- 
tation TO  Action;"  **  Security  for  Costs." 

ZJBfflTATION  TO  ACTION— Applicable  to  action  by  stock- 
holder of  national  bank  to  recover  damages  caused  by  miscon- 
duct of  director 840 

Rule  as  to  person  joining  as  plaintiff  after  action  commenced.  340 

Time  of  absence  from  State  of  owner  of  fee  not  a  part  of 

the  time  limited  for  the  commencement  of  an  action  for  the 
foreclosure  of  a  mortgage  on  real  property 823 
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What  statute  applicable  to  justice's  judgment  recovered 

before  Code  of  Civil  Procedure  took  effect 240 

Acknowledgment  by  administrator  reviving  debt ;  when  and 

how  made 373 

When  debt  deemed  to  have  accrued,  where  there  were  re- 
ciprocal demands 282 

Instance  of  debt  against  estate  of  decedent  barred  by.        .  273 

MARRIED  WOMSN — Form  of  action  on  contract  and  judg- 
ment against,  the  same  as  against  femme  sole,        .        .        .43 

BffATOR  OP  N.  T— See  **  Injunction." 

MORTQAGE— Is  not  instrument  for  payment  of  money  only.   .  219 

See  **  Limitation  to  Action  ;'*  *'  Plb4Dinos,  ComplainV^ 

MOTION — On  motion  by  one  par^  court  cannot  grant  relief  to 
opposing  party 58 

When  motion  barred  by  denial  of  former  motmn^        .        .  350 

When  leave  to  renew,  not  granted 850 

See  **  Costs;"  **Rbperkncb." 

NEGIiIGBNOB—See  **  Execution  against  the  Person." 

NEW  TRIAIi — Motion  for,  of  specific  questions  of  fact  referred 
to  jury  in  action  triable  by  court,  when  made.        .        .        .  164 

Motion  for,  should  be  made  to  authorize  court  to  review 

case  on  the  mer'ts,  on  trial  by  jury 190 

See  *'  Appeal ;''   **  Costs." 

NEW  TORE  OITY — See  *'  Injunction." 

NOTICE  OP  TRIAIi-See  **  Trial." 

OFFER  OF  JUDGMENT — Effect  of,  on  costs,  when  made  by 
one  of  two  joint  debtors 428 

ORDER  OF  ARREST— Not  necessary  that  complaint  or  afiida- 
vit  stating  its  contents  should  be  presented  on  application  for, 
under  subd.  4  of  section  549  of  the  Code  of  Civil  Procedure.     53 

ORDERS— When   discretionary 856 

PARTIES— See  **  Pleadings." 

PARTITION— -Title  may  now  be  tried  in  action  for.         .         .  448 

PARTNERS— Equitable  action   between,   when   maintainable.  225 

See  "Pr^EADiNGS,  Answer,'*'^ 

'PKTEIXT — See  **  Injunction." 

PENAIiTY — What  is  not  sufficient  proof  of  service  of  indorse- 
ment on  summons  required  by  section  1897  of  the  Code  of 
Civil  Procedure  in  action  for  a  penalty 406 

PXiEADINO^  Complaint — Separately  stating  and  numbering 
causes  of  action  in 56,  62,  889 

Not  required,  unless  two  or  more  good  causes  of  action 

alleged 62 

Instance  of  irrelevant  i^nd  redundant  matter.        •        •        .     62 
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In  action  to  f orecloBe  mortgage  must  show  that  plaintiff  is 

the  owner  thereof. 219 

J^  ieemi,  that  even  in  action  on  instrument  for  payment  of 

money  only,  plaintiff  must  state  bis  title  or  interest.        .        .  219 
When  complaint  in  action  for  divorce  not  sufficiently^  defin- 
ite and  certain 215 

Motion  to  make  complaint  more  definite  and  certain  should 

be  made  before  answer.    .        . 216 

Joinder  of  parties  plaintiff  in  action  brought  by  surviyiog 

partners. 225 

— >—  Title  of,  where  plaintiff  sues  in  representative  capacity.      .  225 
-—^^n<t00r— Instance  of,  held  sufSciently  definite  and  certain.  278 

Defense  consisting  of  allegation  that  note  sued  on  given  in 

another  State  was  given  in  a  gambling  transaction,  and  was 
illegal  and  void,  wlien  safficient      .        .   '     .        •        .        .1 

£ach  denial  in  is  separate  defense 84 

Denials  on  information  and  belief  of  facts  necessarily  within 

defendant's  knowledge,  should  be  stricken  out  as  sham.        .     84 

Defense  of  non-joinder  of  parties  must  state  precisely  the 

names  of  all  who  should  be  made  parties 417 

Demurrer — Where  whole  of  complaint  containing  more  than 

one  count  is  demurred  to,  if  either  count  is  good,  plaintiff 

should  have  judgment 152 

Instance  of  case  where  there  was  a  misjoinder  of  causes 

of  action. 56 

Stating  several  causes  of  action  in  one  count  is  not  ground  for.    56 

Denying  facts  within  defendant's  knowledge  on  information 

and  belief,  is  not  ground  for,  to  answer.  ....      1 

Not  allowed  to  answer,  consisting  of  improper  denials,  but 

only  to  counter-claim  or  defense,  consisting  of  new  matter.      .      1 

Verification — When  in  action  against  partners  verification 

of  should  be  made  by  each  partner  answering.        .        .        .  104 

Form  of,  to  pleading,  when  made  by  officer  of  domestic 

corporation 448 

POOR  PERSON— See  "Infant." 
PUBLIOATION— See  **  Sbbyicb  by  Publication." 

RBOBIPT- Effect  of,  in  full 252 

RSAIiBSTATB — When  debts  of  decedent  a  charge  on.     .        .267 

Title  of  devisee,  and  purchaser  from  him.  .        .        .  267 

Title  of  widow  to  whom  lands  devised,  how  affected  by 

assertion  of  right  of  dower 26? 

See  *'Adver8b  Possession;"   **Fobkclosurb;"    "Parti- 
tion;" "  Specific  Performance." 
RSFSRBS — When  order  appointing  not  vacated.     .        .        .40 
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Cannot  be  removed  for  errooeoos  ruling  on  questioiui  of  law.    40 

See  **  Bill  of  Pabticulaks." 

RBFBRBNOXI — ^When  authorized  and  properly  ordered  to  take 

proof  of  controverted  fact  for  use  on  motion.  .        .        .  183 

RBPIaBVZN — When  verdict  in  action  of,  must  show  value  at 

time  of  trial. 278 

See  **  JuBTiCBB*  Court.". 

RB8  ABJUDIOATA— See  '*  Motion." 

BBOURTTT  FOR  008T8 — ^Right  of  defendant  to  require  non- 
resident plaintiff  to  give,  is  absolute 20O 

Such  right  may  be  lost  by  laches. 200 

Instances  of  laches  held  a  waiver.        •        .        .        •        «  200 

When  infant  not  required  to  give. 320 

Court  cannot  require  person  suing  in  name  of  the  overseers 

of  the  poor  for  penalty  for  violation  of  excise  laws,  to  give.     .  399 
Supreme  court  has  not  jurisdiction  of  motion  for,  in  action 

in  justice's  court 399 

8BPARATZON — When  misconduct  of  plaintiff  may  be  set  up  as 

defense  in  action  for,  on  ground  of  cruel,  &c.  treatment.        .  423 
Costs  and  eounsel  fee  awarded  by  final  judgment  in  action 

for,  to  be  collected  by  execution 827 

See  **  CONTBMPT." 

SBRVIOB— See  '*  Penalty." 

8BRVIOB  BT  PUBUOATION— When  affidavit  to  obtain  order 

for,  sufficient. 893 

Order  for,  cannot  be  made  at  special  term.  .        .        .  245 

8HBRIFF — When  proceedings  against,  for  escape,  not  stayed 

until  be  can  collect  from  bondsmen. 97 

Duty  of,  to  proceed  against  bondsmen  immediately  upon 

recovery  of  judgment  against  him  for  escape.            .        .        .97 
Substitution  of  indemnitors  of,  in  action  against,  for  tres- 
pass.   46 

Statute  authorizing,  to  be  strictly  construed.       .        .        .46 

Must  appear  on  application  for,  that  bond  was  given  before 

commeucemeut  of  action. 46 

— ^  Granting  of  order,  when  discretionary 46 

When  court  of  appeals  will  review  order 46 

BPBOIFIO  PBRFORMANOB— Action  for,  of  contract  to  sell 

lands  affects  title  to  lands 222 

See  **FoKEiGN  Corporation." 

STATUTB— When  in  derogation  of  common  law,  to  be  strictly 

construed 46 

If  capable  of  two  interpretations,  that  to  be  adopted  which 

most  nearly  conforms  to  the  i-ules  of  the  common  law  and  en- 
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croaches  least  upon  the  individual  rights  of  those  affected  by 

it 46 

How  construed  when  meaning,  obscure        .        .        .  287,  820 

See  *<CoDB  OF  Pbocsdubb:  ;"   *^Codb  of  Civil  Pbocbd- 

.DBE." 

SITBBCSSION  OF  OOMTROVBRS7— Power  of  court  to  go 

beyond  statement  presented 245 

SUBPCENA  DUOBS  TBOUM — How  should  be  obeyed  by 
attorney,  when  it  requirecr  him  to  produce  papers  received  by 
him  from  his  client  in  the  course  of  his  professional  employ- 
ment   374 

SUMMABY  PROOSSDINGS—Injunction,  when  granted        .  311 

Power  of  court  to  adjourn 811 

Effect  of  unauthorized  adjournment 311 

Warrant,  by  whom  made      .        .        ...        .        .        .  811 

Costs  on  appeal  from  final  order  in,  same  as  on  appeal  from 

judgment 112 

BUBIMONS~8ee  '^PsNAiiTT." 

SUPBRIOR  COURT  OF  THB  01X7  OF  NBW  TORE—  See 

**  CouBT  OF  Common  Pleas." 
SUPPIJEIBffBNTART  PROOBSDINaB- May  be  maintained 
on    return  of    second    execution    issued  within    ten   years, 
although  more  than  ten  years  have  elapsed  since  retiunof  first 

execution 08 

8UPRTIMTI    COURT—  See   '< Injunction;"   *'Sbcubitt   for 

Costs." 
SURROQATB*8    COURT — Citations,    how    served    on    non- 
resident     237 

Objection  to  claim  of  creditor  by  whom  raised    ,       .        .  278 

See  **ExBcuTOK  and  Ajoministbatob;"  **  Bbal  Estate." 

TBSTAMBNTART    TRUSTBB— See   *'Bond;"   <<£xscutob 

AND  AdMINISTBATOR." 

TRB8PA8S— See  <' Sheriff." 

TRIAIi — Motion  to  confirm  service  of  notice  of  trial  returned  not 

proper  practice 81 

When  concluded 204 

Duty  of  attorney  to  remain  in  court  until  it  is  ended    •        .  204 

Right  of  court  to  instruct  jury  after  they  have  retired.        .  204 

What  questions  to  be  determined  by  jury    .        .        .        .188 

See  \*  Nbw  Trial." 

TRUSTEE— See  **Bond;"  **  Executor  and  Administrator." 
UNDERTAKING — Corporate  guarantee  of,  on  appeal,  does  not 

dispense  with  two  sureties 182 

Appellant  cannot  sign  as  surety  on,  on  appeal        •        •        .  182 
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Sufficiency  of,  on  appeal,  does  not  depend  upon  approval  of 

any  judge  or  officer 182 

See  "Attorney's  Lien." 

UNINOORPORATBD  ASSOCIATION --See  <<  Association." 
U.  S.  COURTS— Application  of  Code  of  Civil  Procedure  to 

actions  in.        • 169 

Examination  of  party  before  trial  under  U.  8.  Code  of  Civil 

Procedure  not  allowed  in 169 

Review  of  proceedings  in,  to  punish  for  contempt,  in  U.  S. 

Supreme  Court 169 

VERDICT— Of  jury  as  to  specific  question  of  fact  in  action 

triable  by  court,  how  used 164 

— -  When  not  directed 188 

Instance  of  special,  held  sufficient 278 

Effect  of  failure  to  object  to  insufficiency     •        •        •        •  878 

See  **  Replevin." 

VERIFICATION— See  "Pleadings." 
WILL— See  ^*  Executor  and  Administratob.** 
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